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PREFACE. 



C I N C E the former Volumes of Mr. Serjeant SaU 
kild's Reports were publifhed with the approbation 
of the moft eminent Profeflbrs of the Law^ i; may not 
be improper to inform the Reader^ that the fallowing 
Cafes wer( undoubtedly ColleAed by the fame hand. 

This will be very evident to thofe who read and com- 
pare them with the former^ becaufp the fame judgment 
and perfpicpity runs through th? whole y and as an in- 
dubitable proofj that thefe Cafes ar^ ^en^ine^ the Ori« 
ginal Manufcript^ from whence they were tranfcribed^ 
written by the Author's own hand, js now }n the pof- 
feifion of the Editors, and m^y be f^n b^ any p^rfon 
that defires it. 

This Volume contains more than four hundred and 
forty Cafes s and although the names of fome of then) 
have been already printed, yet they are only the namesj 
and not the matter, fince the arguments both of the 
Bench an(} at the Bar are generallv newi and in all of 
them fome pew matter is added, wnich renders this Col- 
leflion a propei* SuppIemeQt to thofe that have b^q 
already printed. 

Vol. III. ft, There 



THE PREFACE. 

There are likewife fome Cafes abridged in the follow* 
ing Colledtion^ which may be found more at large iii 
the cotennporary Reports ^ but even thefe may be of 
fome ufe, becaufe they are placed under proper tides in 
imitation of Rollers Abridgment i and it may re^ifonably 
be prefumed, that the learned Serjeant would not have 
abridged any Cafes but thofe that were fuitable to fuch 
titles, and very well worth obfervation. 

And fince Orders made by Jufticcs of Peace, concern- 
ing the removal and fetdement of the poor, have of late 
made a confiderabh tide in the Law, and fince it appears 
by the Author's former Reports> that he took particular 
care to ftate the rcfolutions of the Judges in fuch Cafes^ 
the Reader will find in this Volume fcveral judgments ia 
Cafes of that nature, and thofe digefted under proper 
titles, which were never yet printed in any Book of 
Reports whatfoever. 
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I. Anonymous* 

[Mich. 4 Ann.] 

A N adtniniftrator .brought an aftion of debt on a bond ; Mttterln b«r 
-^ the defendant pleaded in abatement^ that admini- i&«y not oc 
ftration was grantfcd to another, and upon a demurrer it P*^*** '** *^**'* 
was inGfted, that though this is matter in bar, yet it ^"^ 
might be pleaded in abatement ; for fo It is in the cafe of 
wtlawry znA property, which may be pleaded either in bar 
or in abatement : but per Holt, Ch« Juft. it was ruled, 
that the defendant fhould anfwer over, for matter in bar 
mud not be pleaded in abatement. 



2. Kemj) ver/us Andrews, 

£Mich. 2 Will. 3. B.R. Rot. 289.] 

JN trover and converjion, the plaintiff* declared, that hc;^ Let. 190. 
-* together vritYiA. and B. both now dead, and whom Whemapieiit 
he furvived, being poflefled of a fhip and goods, loft jJ^Ji^'ioiS^ 
them, and that the defendant found and converted them aenu 
to his own ufe, who pleaded in bar to the adion, that the 
faid A. and B. made their wills in writing, and therebj^ 
appointed feverai executors and died, and they in their 
lifetime, together with the plaintiff, were poffcffcd of this 
{hip and goods as merchants, and that there is no furvi" 
vorjbip between merchants, and fo concludes in bar s and 
upon demurrer to this plea it was adjudged ill in bar, but 
it had been a good plea in abatement \a). 

{a) It feenn the laft point cannot be among merchants furvirci, bat no t 
c omGt, as it is ruTcd* 2 Salk. 444 . ffic ddiy, 
iTjd. Rapn. 340., \Jui the reme tfy " 

Vol. HI* fi 



( 2 ) 



Anpnymous. 

[Mich. 2 Ann.] 

A wonan mty A Woman was appointed by the juftices to be go- 
Th^Mf ifb" verncfs of a work-houfc at Chelmsford, and Mr. 

aepoty. ' °' ^ Parker moved to quafli the order, becaufe it was in the 
Vide Caiiis on nature of a houfe of corrcdlion, and fo the office was not 
flTft!'!?!!' f'*i^a'>Jc ^o l^cr fci : but per Powel and the reft, abfente 
a Cro. iS. * Holt, Ch. Juft. It is a good appointment, and (he may be 
4 Inft. 311. . capable of executing the office cither by herfclf or deputy, 
» T R \q< ** '^'^ ^**^y J^roughton did, who was appointed keeper of 
' ' ^^^* tht ^aU-hort/e at Weftminfitr. 



:Scceptance. 



Where the title A DjtJDGED, that where a man is entitled to a thing 
g",rfr*I*'^Ts . hi^ro/f, he is not bound to accept it hy parali; as 

Bot bound to ac- for inftance, if jik be bound to deliver a ton of wine to B.f 
ctptkbyparceb. and tenders part of it, B. is not bound to accept it. 
Leflbr IS not . So where the leflbr diftratns for rent in arrear, and the 
part"©/ the^nt. ^^^^^ tenders part of it, the leflbr is not bound to accept it; 
but if he diftrain for arrears due zx, fever al days, on which 
it ought to be paid, and the Icflee tenders the arrears due 
on fuch a day, the leflbr is bound to accept it. The cafe 
is the fame if the leflbr bring an aFiion of debt inflead of 
diftraining for the rent due on fevcral days, but if there is 
no tender of any part, and the leflbr get judgment for the 
whole, It is now become an entire duty, and if upon exe- 
cution fued out the IciTce tenders any part of it, the leflTor 
is not bound to accept, 
'ut'tfff h ^^^ ^^ ^" detimse for divers parcels of goods, if the plaintiff 
P*-toti J, not g^^ judgment for the whole, and aftej: execution taken 

2 forth 
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forth the defendant tenders fome part to the plaintiff, he is htmnd to accept 
not bound to accept it. P*^* 

Leafe for years, rendering rent, provifo to be for- f 'I 1 

feited if the Jeflcc aliened or affigned to another; the Koentry rbf* 
leflee aliened, and the executor of the alienee paid the rent forfeiture nftcc 
to the leflbr, and though it was not alleged, that he did fhrSm?" ^ 
know the leafe was ♦ aiieneJ, fviz.J by aflignmcnt to an- •sec 3 Rep. 
other, but only that he (the Icffor) knowing the other to Pennant'* cafe. 
be the executor of the afllgnee, had accepted the rent of ^'^Z^' 5' ^^^ 
him} it was adjudged he (hould not enter for a forfeiture f « Buift. 151/ 
againft his ovfn\ acceptance, for it (hall be Intended he had Cro. Ei:«. 715. 
notice of the affignment, if the contrary doth not appear. jRo^'^ep^Jgo 
See X mtchcon cafe. ' ^ ^\ 

So if the Icflee covenant for him and his ajjsgns to repair. Vide poft 47. 
the affignee of the leiTee by his accepting fuch aflfignment 
is liable, for this is a covenant which runs with the land. 

The hufband and wife made a leafe of the lands of the Dyer 19 ;• 
wife, then the hufband died, and the wife married again, ^®*^' 475* 
and this fccond hufband accepted the rent. Adjudged, 
that by fuch acceptance he had affirmed the leafe, evea 
quoad the wife herfelf, becaufe (he had reHgned her elec- ' . 
tion to her fecond hufband, and he by his acceptance of 
the rent had affirmed the leafe. 

Leafe to iV. R. for life, rendering rent at Michaelmas, i Inft. xi !• 
with a claufe of re-entry for non-payment ; the rent was ' *^"' *^*< 
in arrear, and afterwards the lefTor brought an a£tion for 
the rent. Adjudged, that notwithftanding this aftion he 
(the ^cfFor) might flill enter for a breach'of the condition, 
for the action for the rent did not affirm the leafe, becaufe 
it (hall be intended to be brought as for a duty due upon 
the contrail ; but if he had diftrained for the rent not 
being paid on the day, then he can never afterwards enter 
for a breach of the condition, becaufe the dijlrefs affirms 
the continuance of the leafe. 

A gift was made to the hufband and wife, and to the 3 R^» 64* 
heirs of their bodies, they afterwards made a leafe of the ^^"/tbf^Ilit 
lands, referving rent on fuch a day, with a claufe of re- imo affirm uice 
entry, then the hufband died, and the rent being in arrear of Uiele^ie. 
the iffue in tail accepted it. Adjudged, that this was no 
affirmance of the leafe as to himfelf, becaufe the rent was 
not due to him whilft his mother was living \ but it had 
been otherwife, if he had accepted it after her death. 

Adjudged, that an acceptance of a collateral thing is Acreptaoce of 
no bar to a title of freehold, and that an acceptance of ^'^^'^^^^ 
rent after the day of payment will not bar a right of en^y bar^tlTrlght ©I 
vefted by non-payment, becaufe the rent being a duty, eatry. 
and owing, the party might well accept it \ but it is [ 4 1 

otherwife after a dijlrefs taken, or if thq rent, is accepted 
at another day fubiequentj £01 thi$ affirms the continuanco 
of the leafe. ^ 
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2. Anonymous* 

Arcepcmce of t EASE for ycars upon condition to be void, if the 

^^"^riafe *^^^^ afligns over the term ; he afterwards made an 

good. * " affignmcnt, and the Icflbr knowing it accepted the rent. 

I RoU. 476. Adjudged, this will not make the Icafe goodj becaufe it 
Cro. Car. 511. ^j^^ abfolutcly void before the acceptance. 

^jiL^J'l^^t^^J^fi 3. Smith verfus Arnold. 

• Cap. 34. Af- 'T'HE ftatute* 3 a i?. 8. enables a grantee of a revcr- 

figntt is liable to 1 fjon to cnter for a condition broken, and to bring an 

whiXma"wiih a^io'^ of covcnaut, fs-r. The cafe was, leflee for life 

the land. Covenants for himfelf, his executors and adminiftrators, 

I I Salk. 199. to f build an outhoufe on the lands of the Icfibr, and af- 
Comy^^Co*^^^^ tcrwards the leflee for life affigns his eftate to r.S. The 
naat, c! 3. qucftion was, Whether fuch aflignee might be charged in 

an a£bion of covenant, if the outhoufe was not built? 
It was infifted, that he could not, becaufe the afEgnor 
had covenanted only for himfelf, his executors and admin't' 
Jlrators^ leaving out the word ajftgns^ which is very true : 
t * Cro. 125. But adjudged, that the afTignee by the % acceptance of the 
^"^zhl. poflcffion of the lands, had made himfelf fubjeft to iall 
Moor 399* the covenants which run withthe land, of which repair- 
ing is one, building is another, and to fuch he is bound 
without being named by that fpecial word ajftgnes^ but not 
to any collateral covenants.. 

4. Wallis verfus Wood. 

When part of T EASE for years was made to Tl S. rendering rcnt» 

the rent became 1-j ^hich being in arrcar the leflee died inteftate, and 

l^Hon^gamftan admimftration was granted to the defendant, againft 

adminmrator. whom an adion of debt was brought for the rent, who 

Vide Jon« w%i* pleaded, that the inteftate had afligned the term, and that 

after fuch afltgnment the leflbr had accepted rent of the 

aflignee. The parties were at iflue upon the acceptance 

of the rent, and the plaintifl^ had a verdid ; but becaufe 

part of the rent became due pending the adlionj the 

plaintifi^ could never get judgment. 

[,^ ] 5. Parker verfus Webb. 

Grantee of a re. npHE cafe was, the leflor being feifed in fee, made a 
terfion may iiatc 1 ^fiSit of the lands for ycsrs to the defendant, render- 
thnaliomentof ing rent at Michaelmas and Ladydaj^ in whidi leafc thd 

defendant 
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defendant covenanted to pay the rent, (sfc. ; afterwards the term. Vide 
the leflbr granted the revcrfion to the plaintiff, to which 5 Co. 17, b. 
grant the defendant attorned, and an ai^ion of covenant 3 htrl^ru' "" 
being brought againft him for non-payment of rent, he 1 Roll. 64/ 
pleaded, that he had affigncd his term to D.D. before ^* ^'^- 5*8- 
the grant of the revcrfion made to the plauitiff, and upon 
a demurrer to this plea, per Holt^ Chief Judice, it is ill \ 
for he ought to have fet forth, that the plaintiff had ac- 
cepted rent from the allignee, or that he had notice of the 
aflignment ; but if that had been pleaded, the plaintiff 
fliould dill have judgment, becaufe he, being grantee of 
the revcrfion, may maintain this adion againil the leffee, 
even after the aflignment of the term, and though he 
he had accepted the rent after fuch aflignment } and 
this he might do upon the exprefs covenant of the lef- 
fee to pay it, which is a covenant that runs with thp 
land. 



Action in General 



A D JUDGED, that zfcirefadas^ or any writ to which » WUf«o %iu 
^^ the defendant may plead, is an a^ion^ or by which * ^•'^ ^®3» 
a plaintiff may recover, 

Ixkperfond aBiws^ if the plaintiff is barred, as in an ac- Vide jwiu: 304. 
titm of debt or accompt, he can never bring the fame ac« 
tion again, nor hath he any remedy but by writ of error^ 
or attainting the jury. 

But in real oBtons^ if the plaintiff is barred he may re- 6 Co. 7. V. 
fort to a higher remedy ; as if he is barred in an ajfife^ he 
may bring a tMrtd^anciftor i if in zformedon in defctnder^ 
he may bring zfor-medon in reverter or remainder. 

If a man recover in trej^ajs he (hall not afterwards 4 Rcp« 4S* 
have tnaybem, for it is to get the fame recompence again ; ^tSJJ^^cf* 
but he may have an appeal of robbery, becaufe the vdf.tf. 
judgment is not for damages, but againft the life of the 
defendant. 

* Where two are bound joinUy and feverally in a bond, %do. 75* 
and the obligee gets judgment againft one and takes him '^^^ ^7* 
in execution, jret he may proceed againft the other, be* * [ ^ 1 
caufe the debt is not paid or fatisfied {s)^ 

(«) R. 4 T. R. pa. 825. That the ceed a^abft the drawer or tadorfer af« 
Jiolder of a bill of exchange may pro- ur takiag the aocepter in execatiiNW 
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And fo he Trizjj if the fherifffufier him, whom he had 

in execution, to elcape. 

One promifes to pay W. R. 40/. fvh.J 10/. on fuch a 

day, and fo on till all is paid; an zGtion hes upon the firfl: 

failure of payment. 
•CitKE!«-ii8. So It is in ^ covenant i and fo it is in a recognizance. 
1 Cro* sfu I loft. «9«. 

But if a bond of 40 /. is given conditioned to pay, {viz J) 

10/. on fuch a day, and fo on, debt will not lie till the 

lad day. 
Ofvn4i- But if the bond is to pay 20/. on fuch a day, and 20/. 

^ s^^d*'' ^^ ^^^^ ^ ^^y» there debt will lie upon the firft failure; 
Vjde*Co. Lit.' therefore there is. a difference where a bond is to pay 40/. 
992. b. {viz,) 10/. on fuch a day, and fo on, and where it is to 

^H BL^'^'* pay ao/. on fuch a day, and 20/. more on fuch a dayj 
j^oJ . * **' becaufe in the cafe of the videlicet^ though the duty is en- 
tire, the videlicet divides the parcels. 
Conynt, Ac But where a man is bound in a bond (nvith condition) to 

C9"Litt. 2Q». P*y looL {viz.) 50/. on fuch a day, and 50/. on fuch a day, 
9?^Ar%Q. ' debt lies upon die firft failure, becaufe the condition is 

broken. 
Ceo. ECs. 68, Where it appears upon the record, that the adion is 
Vide Com at l^^o^^gl*^ before the caufe of aQion arifes, either in the 
Pleader, c. 19. declaration or in the verdift, or othcrwife by the plain- 
St. 16IBX7 tiff's own Slewing, he fhall never recover ; but where it 
Ch. %• cl*. 8. jg jj Blatter alleged l>y the defendant, but not infifted on, 

fo that ifTue is taken upon another point, and the truth of 
* the i^(X alleged doth not appear, there the plaintiff ilhall 
. ifa^t judgmeoti if be recover. 



t7] ^(tion Popular. 



A DJUPGEP!, that the king has no privilege in an 

* -^ aAipp qui tarn pro. dpmino rege, toV. and that the pro- 

l*ecutor may pray a tales without the confent of the attor- 

npjrg^ncrai, and he v^^y be nonfait. 

JEfper jffo/f. Chief Juftice: Wher^ a certain penalty ir 

S'vcn by a ftatutc to the party grieved he needs not joia 
e king, for it is like a private a£i, only for his benefit. 
• Raft. iiit^. But it lies for • inditing a man in a foreign country ,• 

t^i'aft. Cntr. ^^ ^^' ^^ ^ f/ci^ndalum magnatum^ for tqe king b pre- 
u6i X93» * judiocd kr tbc a&i which u th^ grouad of the ^ion. 

1% 
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It lies againft the.(heriflr if one taken upon a e^oi ut-^ Ron. Abr. i. 
lagatum ercape» or againft the refcuer, if he be refcucd \ * 9j®' 36»» 6*«- 
but the plaintiff is not bound to bring it in tarh quam^ is^c, i RouTkcp. 78. 
but may bring debt alone in his own name. £t nota, in vide % Hawk, 
thefe cafes, though the a£lion is in the tarn quam, the ^^ ^^^ 
party (hall have all the damages ; but in feme cafes, as tion apoo Su* 
upon the ftitute of tue ani cry^ and the ftatute for not <»te« £• «• 
appearing as a witnefs, being ferved with a fuhpana^ the 
party may either bring debt or cafe; if he bring debt^ he 
mud fue without the king, for the debt is not due to him, 
but to the party grieved ; but if he bring an adlion on 
the cafe, he mud fue in the tarn qiiam^ for the a£^ion is 
founded on the t&rt only, and that is to the king as well 
as to the party, per HolU Chief Juftice. 

•* Nota^ The following rule was made by the Court in Riyin.479. S.C 

« January 1682. That all clerks of the aflizc and aflb- Clerks of aflu* 
*• • . \ n • tt f «• f • *3 return the 

** ciates do return the pojfeas tn all popular actions and r«- pofteai in ail po^ 

" formations qui tam^ Isfc, into the refpcftive offices from puiu a^Uoot* 

«< whence they iffue, and to receive their- fees for the re- 

** turning thereof at the trial from the party, for whom 

. '< the verdiA ihall be given ; and that the mafters of the. 

<< refpedive offices, to ^ whom the iAxApofleas ihall be re« 

<< turned by the clerks of affize, (hall fend a note mto the 

<< Exchequer to the clerks of the eftreats, that the.iheriffs ; 

<* of the refpedive counties may be charged with the 

<« fame.** 



i^ttlOttS; on the Cafe- [ 8.] 



Good and not good, where brought before the ft me of 
ASion. 

!• Rogers verfus Rear{by# 

[Pafch. 2 Annx. 2 Ld. Raym. 870. S. C] 

IN ejeSmentf the demife was laid on the 2otb day j^ The c^oio-daf 
OBober: upon not guilty pleaded, the plaintiff had a ^|^{f*j,^^ 
verdia, and it was moved in arreft of judgment, that mife was laid, 
the * ejpnn-day^ which, in the law is accounted the firft Aodgood. 
day of the term, was on the fame zotb day ofOBobir^ on ^'^^.^ *^- 
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which thtt demife was laid, and fo this ijeBfrnnt was 
brought by the plaintiff before he had any caufe of zSAon ; 
but diis objedion was not allowed ; for per Curiam^ the 
adion and the wrong may be upon one and the fame day, 
and this being by original may be fucd out after the com- 
mencement of the term, and returned, efpecially in fo 
long a term as Michaelmas term is $ but admitting it to be a 
flip, the defendant (hould have taken advantage of it upon 
ejer{a). 

(tf) Vide Barnes 340. DougL 215* 459. i T^R. 149. 



2* Blackhall verfus Evans. 

[Mich. 3 Georgii(^).] 



Battery laid 
be done on 



I to TN ajfault and battery^ upon not guilty pleaded the plaintiff 
a day 1 j^^ ^ vcrdi£l ; it was objected in arreft of judgment, 

jiac yti come. , ,. •.• \ •! •'1°* 

• I ixv. ft99. <hat the battery was laid to be committed on a day * not 
come when the verdift was given ; but this objedion was 
difallowed, becaufe it being impofBble it fhould be com- 
mitted after the verdiA was given, it is as if no time at 
f Hob. 1S99 all had been laid in the declaration, for an f impofBble 
»45> »77» S.P. jjujc is no time, and in fuch cafe it can never be intended 
that the jury gave damages for a battery which was not then 
done : it is true, if the plaintiff had laid a time after the 
uBion and before the verdih^ the damages mull be intended 
, to be given for the battery then done, that is, at the time 
l^J^J^^^* of the aaion brought; but that ought not to be j, 
Kayis. 463. becaufe at that time the plaintiff had no caufe of adlion. 

(Jb) This feems evidently to be the Af. 8 Wf^m, 3. ; for that cafe in 
fame cafe which is reported 2 Salk. Ceayms is. is intitled Blackball v. 
66a<» by ihe name of JSom v. Eels, Heal, 



[ 9 ] 3. Smith verjus Wefthal. 

[x Ld. Raym. 316. S. P. Comyns 49, 50. S. P.] 

J 29 Car. s« I3T the (latute of || frauds^ fie. it is enaded. That no 
mJL'a'ISiiill aBionJballbe brought upon any agreement^ which is not to 

raodua m writ- te performed nvithin a year after the making thereof unlefs 
itxif norneccf. thire be a memorandum of the agreement in vjrittng^ and 
^%^iV^^^ fS"^ h *^^ ^^^ ^ '« *' charged therewith. An agreement 
PatiKU. ' * was made, that in confidcration of 5/. paid by the plain- 
tiff to the defendant, he (the defendant) promifcd to pay 
the plaintiff 10 /. upon his day of marriage^ which happened 
about p years after this agreement} and now an adioti 

' being 
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bemg brought upon this promife (a), it was adjudged^ 
that a memorandum in' writing was not neceflary in this 
cafe, becaufe the marriage might have happened within a 
year after the agreement made (^)« 

{a) T)m was not the point in the port in i Ld. Raym, 316. 
cauie, but cited as a former determi- (^) Fide ac. 1 SalA, 280* Sir, 34. 
nacioDy and admitted. /7^4r the re- 3 Sur. 1278. 1 BJ. Ref. 353. 

4, Sawen verfus Hulbert. 

IN trover the plaintiff had a verdift, and it was moved in In tww, tbc 
arrcft of judgment that the declaration was ili ; becaufe **^]^^*^^" ^ 
the converjion was laid on a day certain in Michaelmas Xix^Jdmn 
term, and the declaration was general as of that very term, and tht 
term without. a d^y certain; as memorandum^ that on fuch ^^^l\^ 
a dayi and therefore it'muil relate to the firfl day of that ccrtaio in chat 
term, and if fo, then this aftion was brought before the term, and jtt 
plaintiff had any caufe of a£lion, becaufe it was brought *®**' 
a& on the firft day of the term, and xhit converjion ^ which 
is the foundation of the a£lion, was laid in the decla- 
ration to be after the term began. But per Holt, Chief Vide Str, ii7i* 
Juftice, it is well enough, if the bill was filed after the 
caufe of aflion accrued, for there was no a£lioii depend- 
ing till that Tery time, and the filing the bill was on a day 
certain. 



For Malefea/ance, Misfeajance^ and Negligence. 

5. Keeble verfus Hickeringhall. 

^ASE, isfc. in which the plaintiff declared, that he was ^^'^Jj'?^^ 
^^ poffeffcd of a decoy pond frequented with ducks^ of « pofleffion with, 
which he made great gains, and that the defendant know- oytmyproptety. 
ing and malicioufly intending' to deprive him (the plaintiff) 
of the ufe and benefit of his faid decoy pond, did on fuch a 
day and place, at one time, difcharge and flioot oSftx guns, f io 1 

and at another time four guns to fright anvay his ducks, feTr. L ^^ J 

upon not guihy pleaded the plaintiff had a verdid \ it was 
obje£ted in aneft of judgment, that the defendant flood 
on his own ground, and fo could not be guilty of a tref- 
pafs in the clofe of the plaintiff; befides the declaration 
if ill ; for the plaintiff did not fet forth how manv ducks 
were frighted away, or if he had, it had been ill, becaufe 
being wild-ducks, he had no property in them. Holt, 
Chief Juftice. A decoy pond is a kind of trade, and of 
great profit to the owner, and by the fame reafon that an 

afiioa 
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ai£Hon will Ik £Dr malicious w$rds fpoken by one tradefrnzn 
,' . of another, i^ will lie for a malicious afl done by one to 

another, for in both cafes it is prejudicial to the plaintiff. 
If one man keeps a fchool in iuch a place, another 
may do fo likewife in the fame place, though he draw 
away the fcholars from the other (chool, it is true, this is 
damnum^ but it is abfque injuria: but he muft not (hoot 
guns at the fcholars of the other fchool, to fright them 
from coming there any more. And as to the other objec- 
tion^ the plaintiff needs not (hew bow many ducks were 
frighted, becaufe it is impoffiUe f or h\m to do »t, and though 
they were wildy yet they vftr^.Jluminea volucns^ and in 
the plaintifPs decoy pond, and fo in his poffeffion^ which is 
fufficient without fliewing that he had zny property in them. 



6. Wheeler verfus Baker. 

[Mich. 8 Gulielmi.] 

Wfteietlieiifaole T ESSEE of a hon{e for 3 years, ajj^gns it to W. R. for 
Mnwa»affigned 1^ ^ j^^,^ j^y parol 5 the houfc was afterwards bumt^ 
SvwH- canjwt ^^ ^be ajftgnor brought an aAion on the cafe againft the 
&»vc an «Oi«t, affignu for damages. Adjudged, that it would not lie^ 
iw^itiWw**^^ becaufe he had no reftduary inttrefi in the houfe, neither, 
^e*. "'^ **" is he liable over to the firft leffor, becaufe the affignraent 
Vide 1 Saik. 13. was lawful : The cafe had been the fame, if he (the 
plaintiff) had demifed to W,R. for 5 years, for this would 
only have amounted to an affignment of his term, fo that 
•he gains no reverfion by it ; it is true, it had been other- 
wife, if the leafe had been by indenture or eftoppel \ but 
if the leffee had affigned for two years, he might have an 
adion againft W. R. the affignee, becaufe there was a re- 
verfion in him (the leffee); and in fuch cafe it is always 
neceffary for him to declare, that he had an intereft 
adtunc venttif^ (v/2.) when the houfe vras burnt. But this 
•^AzTtm^ aSion is now taken away by the ftatute ♦ 6Ann/t, by 
•^3»* which it is .enaftcd, That no a&ion /hall be maintained 

again/l any one in whofe houfe or chamber any fire Jball acci-^ 
dentally begin ; and if any aElionfball be brought, the defend' 
ant may plead the general iffue, and give this a£l in evidence, 
and if the plaintiff be nonfuit, di/continue, or a verdi^ he 
againfl him^ the defendant pall have treble cofis. Provifo, thai 
nothing therein (hall make void any agreement between landlord 
Til] and tenant. This aQ was only temporary for three years ^ 

f loAnjise, but by another ftatute anno f xoAnna^ this claufe waft 
"P- »4» TMiAt perpetual.. 



aStOnjar on the Cafe. Ii 

?• Coggs verfus Bernard. ^ t/^e^^^e,^ 

[Trin* a Anaar. a Sallc« 733. the Pleadings, a Ld. Rayn. 
909. S. C. {fi\ Comyn^ 133* S. C] 

tN an aAion on the cafe againft the defendant fpr his i S«tk. 26. ^ 
negligence in performing what he had undertaken to S*^V'J* agtlot 
do ; there was a verdiS for the plaintiff, and it being ob- w^e he «I^ 
je^ed in arreit of judgment, that in this cafe there was onathingagmd 
no confideration to entitle the plaintiff to an adion, for «n>^«»<* ^«^ «* 
the defendant was to have no reward ; and it did not ap* ^ ^" * 
pear, that he was a common carrier or porter^ fo that by 
cuftom or ufage he might lawfully claim a reward. Holt^ 
Chief Juilice, in arguing this matter, declared, That if 
the agreement had been only executory, (j. e.) if the de- 
fendant had afiumed to take up the hogihead of brandy 
out of one cellar, and lay it down in another, (which was 
this cafe,) and had not done it, this afiion would not have 
laid againil him, like the cafe in 11 if. 4. 33. when the 
action was brought againil the defendant, upon a pro- 
mife to build a houfe for the plaintiff by fuch a day^ 
which he had not done \ it was held, that the adlion 
would not lie, for the reafon before mentioned ; but that 
difiers from the principal cafe, becaufe the defendant had 
a£iually entered upon tlie performance of the thing which 
he had promifed to perform, and the plaintiff relying on 
the defendant's promiie, had trufted him to do it, who bj 
his negligence had deceived him, and it b the deceit whicn 
is the gro^rid of this action j it is true, the defendant 
was not bound to enter upon this truft, but if he doth^ 
he ipull take care that the plaintiff be not damnified by 
his negle4^. He admitted, that there was a contrary re* 
tblu^ion * in Telv. (v/au) That if W. R. deliver goods to * Ydv* ttS. 
jL. R.y and in confideration thereof he promife to redeliver 
them ; yet no a£lion will lie againft iiim, if he doth not 
redeliver the^l; which refolution is not law. That in 
t 2 Cro, it ws^s ptherwife refolved> (viz.) where money was \%Qso. 6(7. 
delivered to one to pay over to another fme mora. Ad- 
judged, that an a^ion. would lie againft the defendant^ 
if be did not pay it over ; for though he had no benefit 
by this undertaking, yet, if he take the truft upon him, he 
is bound to perform it* See 3 if. 6. 36. Om>en 141. 
Keiltv, i6o. He likewife held, that where a man carry- 
ing goods is of a public employment j as a carrier, v»harf^ 

(a) Vide the report in Ld. Raym,, cBfcuffed at large. Fide alio y$itei 
where the whole law of bailment is on Bailments. 
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wger, boy-man^ or mqfler of a Jbtp^ he mud anfwer all 
eventSi excepting only the aEls of God, and tie enemies of 
the king, and that this is a politic eilablifhment, for the 
fafety of all perfons concerned, and whofe afiairs neceffi- 
tate them to entruft fuch carriers ; for by this means all 

[ 1 2 J private combinations between them and highwaymen^ 

and other robbers, are prevented, which cannot eaGly be 
difcovered. But if a bailiff or fa£tor carries goods, and 
is robbed, he is not liable to the owner, though he hath a 
premium, becaufe it is only a particular office, and a pri- 
vate truft ; he doth the bed he can, and it would be un- 
rcafonable to charge him with a truft farther than the na- 
ture of the thing puts it in his power to perform. The 
fame law of ?ifa5ior : Therefore if he is robbed, he Ihall 
not be chargeable, for it is fufficient, if he. takes the fame 
care that the owner himfelf would have done. But where 
goods are delivered to be carried gratis, or to do any 
diing about them, without any reward, which is called 

• lib* 3. 100. by BraBon ♦ mandatum, and in Englifb, aBing by commif- 

fion ; this alfo obliges him to a diligent management and 

care of the goods, which is implied in the very undertak- 

mg ; and though the truft was voluntary^ yet by the 

breach thereof, a fraud is put upon the deliverer, which 

' 18 a fufEcient ground to fupport this adion. 



8. Bird verfus Stroud. 

[Trin. 8 Will. 3. B. R.] 

where the ac- /^ASE, isfc. in wliich the plain tifF declared. That he 
^ "the* *^ ffeffiot '^^'"S P^f(fi^ of a tenement, (to which he had and 

S*e pUmtiff *°"' ought to havc a way,) and to which he had, and ought to 
meds not ihew a have, common of pafture in D., the defendant had digged 
(S^c Com ns coney-boroughs there, per quod, £5*r. Upon demurrer to 
4 Mod.°4^47^' this declaration, the defendant had judgment in C. B., and 
4»S' now upon a writ of error in A R. that judgment was af- 

sidmtii!^* firmed : The objeaiton was. That the plaintiflF had not 
CoAb. 370.) (hewed any title to this cotnmon, either by grant or prefer^ 
tion, and adjudged he need not, becaufe the adion is 
• 1 Cro. 43. grounded upon the ♦ pofleffion, and it doth not appear 
Sands w^Tre-'' °^^ ^hat the defendant is a mere ftranger; befides the title 
fufis. I Vent, is not traverfabU, but to be given' in evidence upon the 
3 56. s. P. trial of the ilTue (a). 

Cio. EL 335. ^ ' 

{a) Vide Str.^. ^WiJ/.^^S. zBl. turbancc B. Pleader 0.39, 
R* ^hft 926. Cpmjns, Adlion for Di^ 
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9. Buxentine vcrfus Sharp. 

[Paich. 8 Will. 3. B. R. 2 Salk. 662. S. C. 1 Ld. Raym. 
169. cited. 2 Stra. 1264. S. P.] 

'T^HE plaintifF declared, That the defendant kept a lull^ AaJon will not 
-*- which ufed to run at men, but did not hjfciens of ^^^^^^^^^^^ * 
fcienter ; and this was adjudged ill after a verdift, becaufe "n\ ftyin/fd." 
the a£iion will not lie, unlefs the owner knew the quality enter. 
of his bull, and it cannot be intended that this was proved 
at the trial, becaufe the plaintifF is not bound to prove 
more than is laid in his declaration. 



10. Jenkins verfus Turner. [ ^3 ] 

[1 Ld. Raym. 109. S. C. 2 Salk. 662. S. C] 

'TpHE plaintifF declared, That the defendant kept a Cafc tgainft the 
-*- hoar^ ad mordendum animalia confuef^ and that he ^^^^^^^ 
knew of this quality ; after a vcrdift for the plaintifF, and wWch ufcd to 
a motion in arrefl of judgment, this declaration was held bite animalia, not 
good, though It was objefted, that antnudia mentioned in ^"^J^^'*"*" 
the declaration might be frogs ; for it fhall be intended 
the proof at the trial was, that this boar bit fuch anhnah 
as will fupport the adion, otherwife the jury would not 
have found a verdi£l for the plaintifF, and have given da-> 
mages. There was another objcftion to this dedaration, 
(vvz,) That the defendant cannot know what animals he 
is to defend againft ; but it was anfwered, no evidence 
could be given of killing or biting any animals but of fuch 
of which be had notice. 



malt, good. 



II. Crowther verfus Oldfield. 

[Pafch. 2 Anns. Rot. 233. B. R. 2 Ld. Raym. 1225. S. C. 
1 Salk. 170, 364. S.C.] 

I^ASE, &r. for difturbing him in his common^ in 6 Mod. 29. 
^ which the plaintifF declared, that he was fcifcd of a J ^J^^- '^^* 
mefliuge, fcTr- parcel of the manor of JT. tcnf per copiam whWt^cJ^y- 
jntukrum curi^ ejufdem manerii ut ienen^ cufiumarius inftodo bold is pieaded. * 
fin^iciftcundi/ tonfuetudinemmanerii^ and that he and all |^ J^^^'^JJ^^/ 
the tenants of the faid manor, had, time out of mind, «/voUinrat«m 
evmman on the wafles of the faid manor, for all beads domtai^makciit 
Uvant and couchant upon their copyholds. This declara- ^\ 
tion wtt adjudged ill after a verdiB which had found it to 
\lt farcel of ihe manor ^ as the plainti£F had fet forth in his 

declaration^ 
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declaration, becaufe the words ad voluntatem domni being 
left out, it doth not appear to be copyhold s fo that taking 
it to be fruhold and not copybdd^ then the prefcription 
ihould have been by a que eftate at common law, in his 
own name, and not in the name of the lord. In arguing 
this cafe, Holt^ Chief Jultice, faid, that a copyholder hath 
right of common, either as behn^ing io hii ^ate$ pr to his 
land: that where it belongs to his efiatej and as fuch he 
claims common in the lord's wafte, there, if the copyhold is 
infranchifed, the common is loft and extinguiihed, tor that 
continues when the ^flate is gone : the other common is as 
belonging to his land^ {yizJ) where a copyholder hath common 
in the waftes of another manor, in that cafe the common 
is not loft by an infranchifement of the copyhold, becaufe 
though the efiate is gone, the land ftiU continues. It was 
argued for the plaintiff in the original a£lion, that this 
' T I A 1 title fet forth in his declaration (admitting it to be bad) 

ought to be recited as unneceflary and furplufage, and the 
rather, becaufe there was no occafion for him to fet forth 
any title; he had the poffeffiony and that is fufficient agakift 
the defendant, who was a ftranger and wrong-doer, which 
is very true \ but if he will fet forth a title, as he had done 
in this cafe, and that title is inconfiftent in itfelf, a verdi£l 
will not help it ; now here he could have no title as a. 
copyholder f becaufe it doth not appear that he held ad vo- 
luntatem domini, and he could have none as a freeholder^ 
becaufe he had prefcribed in the manor^ fo that his title 
being abfurd and inconfiftent, the declaration muft be ill ;' 
and for that reafon the judgment in C B. was now affirm^ 
ed in B* R, for defendant in error (a). 

(a) It appears contra, by the re- the judgment in C. £• was rcvcrfcd. 
pores in i Salk, and Ld. Rajm,, that 

la. Smithver/us Ary. 

[Hill. 2 Anns. £. R. 2 Ld« Raym. 10341 ^- ^'J 

Poftea. Gaming. 'T* H E plaitttifF declared, that in confideration he had 
lndebit«us'af.^* agreed and promifed the defendant to play at fuch a 

fuxnpfit will not g^nic, and to pay what he loft, the defendant ps^mifed 
lie for money won to play, feV. and to pay, ^Ci and fets forth, that they 
*\^^*^' played, GTr. and that the defendant loft fo much, which 

Holt 319. s. c. j^^ Ij^j ^^^ pj^jj . ^^^^^ etiamj he (the plaintiff) had won 

fo much money ad ludumpred*, the defendant in confider* 
ation intfe, promifed to pay, fcTr. Upon a demurrer (b) to 
this declaration, it was infifted for the plaintiff, that the 

(2) It appears by the report in on a motion in arreil of judgment. 
U.Rajmondt that this was decided 

* mutual 
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mutual promifes in the firft count muft be tmdeiftood 
as if repeated in the fecond, (viz.) that the playing was 
upo9 the fame agreement^ being alleged to be wonj ai 
iadampred*. Sed per Curiam^ the fecond count is not the 
better for Ac &rft| for they are feparate and diftinA, (o 
that the agreement laid in the firft will not go to the fe- 
cond; and that an indebitatus ajfumpfit will not lie for 
money vronat play^ fo there was nothing but * mutual pro- * Hob. iS, SS. 
mifes> and debt will not lie upon a promife, nor by con- '^*J*' 5*»44» 
fequence an indebitatus^ but there muft be a confiderationi Hwd.V^ 
or a qmdpro quo, tiCf 3 I^« ««8- 

13. Roe verfus Haugh. 

[Pafch. 9 Will. 3. in Camera Scaccarii. S.C. 1 Salk. 29.] 

TH £ cafe was, S. was indebted to A. in 42/. ; and C. what QkiXi h^ 
in coofideration xhztA. would accept him to be his 2»"^vSSiSkf' 
debtor for the 42/. due to the faid A, by and from B. fuper * * * « 
fe ajfumpfit li eidem A.Jideliter prwiifit quod ipfe eafdem 42/. 
would pay to him. And s^n djfumpftt was ^brought againft 
Cj averring him fore debitorem ipfius A.y without faying» 
that B. was difcharged; and upon non ajfumpjit there was 
a verdi£l for the plaintiff vt^B. i?., and which was after- [ ^5 1 

wards affirmed in the Exchequer Chamber^ for being after a 
verdi£l, they held they ought to do what they could to 
help it; and therefore not taking it as a promife only on 
the part of C, becaufe as fuch, it could not bind him, 
unlefs B. was dtfchargedj they conftrued it to be a mutual 
promife, v/z. that C. promifed A, to pay the debt, and in 
confideration thereof, A. promifed to dif charge B* 

14. Butcher verfus Andrews. 

[2 Salk. 731. The Pleadings.] 

tN affumplit the cafe was, the father was bound by his xSaik.23. s.c. 
* promife to pay the plaintiff fo much money as he fiiould .^w*'*J? J^*®* 
lend thef6n,and for fuch goods as he (the plaintiff) Ihould ^o^ thao cU 
let the fon have, fo as the money lent, and the goods 4e/enaaQcpro. 
fold and delivered to him (the fon) did not exceed j /. The ^ f^^^j ^^ 
adion was brought for 5/. money lenty and likewife for 5/. 
iei/ig the value of the goods fold and delivered^ and likewife 
for fo much money mutuo daf (5f accommodaf to the fon 
at the father's requeft. Upon non affumpftt pleaded, the 
plaintiff had a verdid, and 3/. damages : But upon a mo- 
. tion in arreft of judgment, this verdid was fet aGdc ; for 

it 
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it is plain, the defendant would not be indebted for more 
than 5/. becaufe he engaged for no more, and if the jurjr 
had given more it had been naught ; it is troe, they gave 
but 3/* damages, but yet that will not help the decbration^ 
which was for 5 /• fnoney lent, and Jhr 5 /• the value of the 
goods delivered, and it doth not appear to the Court, but 
that the defendant hath paid 5/. already} and this now 
claimed is over and above. 



tSa^ldT. S.C. 
6 Mod. C. 14s. 
Where there it a 
collateral under- 
ukiiiji^or the 
a^-ofanotnery 
it 'mud be in 
writing. See 
antea. Smith 
verfiu WdlhaU. 



[16] 

• 29 Car. 1. 
cap. 3. 



VidciT.R.So. 
Cow'per 7a 7. 



1 5. Bourkmire verfus Darnell. 

[Mich. 3 Anox.] 

jS 5 UMPS IT, bfc. in which the plaintiff declared, 
•^ that the defendant in confideration he, (the plaintiff,) 
at the inftance and requeft of the defendant, would lend 
and deliver to one Jofeph Engltfi> unum fpadonem of him 
the faid plaintiff, to ride to Reading inBeriJhire; he (the 
defendant) ajjum^it, and promifed to the plaintiff, that the 
faid Jofeph Ihould re-deliver the faid gelding fafely to him 
the plaintiff. Upon non ajfumpfit pleaded, the evidence at 
the trial was, that the faid Jofeph Englijb would have hired 
the gelding of the plaintiff, but could not prevail with him 
till the defendant came, and did undertake for the re- 
delivery; upon which the counfel for the defendant in- 
filled, that the plaintiff ought to produce a note in writ- 
ing of this agreement, which being over-ruled, there was 
a verdifl for the plaintiff; and it was moved in arreft of 
judgment, and per Curiam adjudged, that it was void by 
the • (latute of frauds, becaufe it was a collateral under- 
taking for the zSt of another, and in fuch cafe the ftatutc 
requires, that it muft be in writing. The difierence 
is, where the whole credit is given to the undertaker^ in 
fuch cafe the third perfon is in nature of a fervant, and 
there is no remedy againft him ; it is true, the undertaking 
is good, but it is not within the ftatute, and therefore not 
requifite it Ihould be in writing ; but where" the under- 
taker comes in aid only to procure or obtain credit for 
another, fo that the remedy may be againd both, this is a 
collateral undertaking for another, and made void by the 
(latute if it is not in writing. Et per Curiam, In the 
principal cafe the plaintiff may maintain an a£lion of 
detinue againft Jofeph Englijh, upon the original delivery of 
the gelding ; and therefore this promife, made by the de- 
fendant, was to anfwer for the z(k and default of another^ 
for which reafon the vcrdift was fet afide. 
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16. Huttbn verftis Manfell; 

[Pafch. 3 Annij.j ' 

1^ A SE, CsTr. by zfemefoU^ in which (he declared j'tt^i What Aail Be a 
^ cum (he had agreed and promifed to marry the de- f«fficieiu evi- 
fendant, he, in condderation thereof, promifed to marry ^^^^5 fei^T* 
her. Upon fiw afumpjit pleaded, the caufe was tried be- foie 10 marry. 
fore Holty Chief Jfufticc, and the promife of the man was ^?'j?\ ^** ?♦• 
proved, but no a£liial promire on the woman's fide, yet ^ • '7»-; 
he held there was fufficient evidence to prove that the 
Woman likewife promifed, becaufe flie carried hcrfelf as , 

one confeming and approving the promife of the mail* 

If. Saviie vd^i^jr Roberts. .//. -^ /?.. #^>y 

[10 Will, 3. at Guildhall, conu^Udu Chief. Juflic*. 1 Ld; 
Raym. 374^ S. C] 

CASE for fcaiifing atid malicibtxfly prbcunng the plaintiff 5 Mod. 394, 
to be indiaed for a fiot. It Was held by Holt, Chief j;^;./^^'^^;^;^^- 
Jiiftice, it is not fufficient that the olairttiff prove he was the^pWntiff » ' ' 
innocent, but he muft prove exprefs martve in the defend- be maiidoufly 
ant} he likewife held, that this adion is not grounded l"^!?'*^' *f: *"* 

, ' m ' I-. . -It -rf 1 r muft prove ihc 

upon the confpiracy, biit uj>on the damiige, apd. therefore maiice and i»- 
the plaintiff muft prove his damages, otherwife the ac- ma^es, 
tion will not lie : but in a writ of confpiracy it is other- 
wife, and where fuch a writ is brought, if one Is ac- 
quitted the other cannot be found guilty. 

i 8 . Sheer Oerfus Brown. [ ' 7 ] 

[Trin. 2 Anns, B. R. z Ld. Raj^m. ^99. S. C. 1 Salk. 26. 
S. C] 

jNDEhlTATtJS ajfumpfii^ in which tW plaintiff de- Indcbitttus if- ^ . 
^ dared, that the defendant being indebted to him for Jl^JJ'ff; S^,*! ^f 
goods fold in fo much money, in confideration thereof det'mda'nt i^ro- 
fuperfe affismpfitj there was judgment by default, and upon mifed,heidjfood. 
a writ pr error brought, it was objeftcd, that the decla- 
tafioii is ill, becaufe it did not fet forth, that the dcfendaht 
* promifed, and it might be a ft ranger ; but per Curiaih, It • 1 Lev. x64» 
can never be intended, that a ftrailget promifed, or thdt ^.jy°*' ^^^ 
the plaintiff himfelf promifed, and thcfe is no other per- ***** 
fon in this record to promife, but only the defendant ; it 
Js true, if there had been t*wo or more defendants, ft 
might have been otherwife, becaufe in fuch cafe it would' 
• Vol. m. C have 



^7 
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have been uncertain which of them had made the promifc^ 
and per Gould^ Juft. the difference is alfo between a col- 
lateral promife and a promife by operation of law : for in 
the latter cafe it is well^ but not in tlie firft. See 3 Cro* 
913. Noy5o. 



6 Mo4. 44* 
The prefcribing 
what IS 6c for a 
patient is prac- 
tifijig phyfic. 






19. College of Phyficians verfus Rofer 
[Hill. 1703. B. R.] 

I N a fpecial vcrdidl, in an a£Hon on the cafe, the jury 
* found, that Rofe the defendant was an apothecary^ and 
fent for by a fick pcrfon (of what diftemper non conJiat\\ 
that he came to the patient, and being defired to fend him 
fomething in order to his cure, hp accordingly fent him 
fome bolui%i and this being without any lUence^ the quef- 
tion was, Wliether it was praftifuig as a phyfician ? and 
per Curiam^ It is, for the making up and compounding 
medicines is thebufinefs of an apothecary, but the judging 
what is proper for the cure, and advifing what to take for 
that purpofe, is the bufinefs of a phyfician \ therefore let 
the diftemper be what it will, the prefcriblng and advifing 
what is fit for it, is the buSuefs of a phyfician, though 
without a fee, but tliat rarely happens; fo the plain- 
tiff had judgment, but it was rcvcrfcd in the Houfe of 
Peers. 

20* Afliby verfus White. 

[Mich. 2 Annx, 2 Ld. Rayin, 938. S.C. 6 Mod. 45. S.C.] 



X Saik. 19. ' /^ASE againft the conftables oi Aile/bury'm Bucks y for 
Cafe vkiii^not^lid V-i obftruaing tlie plaintiff to votCy and for refufing to 
pbin:iffto"vote* rcccivc his vote at the elcdion of burgejfesfor thai borough^ 
jtthcdcaionfor to fcrve in parliament; upon not guilty pleaded, th/6 
\y^^ ^F*'- plaintifi^ had a verdift, and upon a motion in arreft of 

CT 9 1 judgment, three judges held, that this a£t ion would not 

J lie till the parliament had decided, whether the plaintiff 

had a right to vote as an elcdlor {a). 

But lioUy Ch. Juft. was of a contrary opinion, £1 
That the plaintift' had a right to vote, and that in confe- 
qucnce thereof the law gives him a remedy, if he is ob- 
llru£led, and that this adiion is the proper remedy. 

By the common law of England^ every commoner hath 
a right not to be fubjecled to laws made without their 
confent, and bccaufe fuch confent cannot be given by • 

{a) Judgment for defendant rcvcrfcd. i Br9, P. C. 45. ' 
2 every 
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ererv Individual man in pcrfon, hj reafon of number and 
confufioni therefore that' power is lodged in their repre- 
feutatives, elected and chofen by them for that purpofe^ 
who arc either knigbtsj citizens^ or hurgeffes. 

That the clcaioa of knights of Jbires, is by freeholders, 
and this is a right which they hare in refpe£l of their 
freeholds^ arifing from and infeparately incident to fuch 
freeMiss for before the ftatute of H. 7. every freeholder, 
though of never fo fmall a value, had a right to vote at 
fuch ele&ions ; and though this was conHned by that (la^ 
tute to freeholds of a certain value yet it is ftill a right, as 
it was at common law, and annexed to the eftate, and 
therefore it is a real right or franchife. 

As to boroughs^ fome are not incorporate^ but are fo by 
frefcriptionj and their rcprefentativcs are chofen by hur^ 
geffts^ who vote ratione burgagis is^ ratione tenurst^ and this 
like the cafe of a freeholder before-mentioned is a real 
right annexed to the tenure in burgage. 

In other boroughs which are incorporated and fubfift hy 
charter, the right of ele^iion is a perfonul right granted 
to the corporation, for the ufe and benefit of the mem- 
bers thereof; for though in point of prender it veds in the 
corporation only as an inheritance ; yet quodd the exercife 
and enjoyment, it is diftributively the perfonal right of 
every individual member of the corporate body, for they 
are perfons n^ho are reprefented, and therefore they are to 
pay the wages to the perfon whom they choofe ; and if 
they refafe, it is to be levied upon the refpcdive mem<^ 
bers of the corporation. 

And as this is a perfonal right, fo it cannot be given 
but to a corporate body ; and though my * Lord Hobart * 1% Rep. no. 
would have it good in a place incorporate, and this by way 
of ordinance, yet that is not law, and all the other judges 
were againft him. 

The light of citizens to vote for their reprefentatlves is 
of the fame nature and built upon the fame foundation, 
and nowife different but in point of eminence, as cities 
are more worthy and eminent than boroughs. 

This is a noble franchife and right, and therefore not 
Without a remedy where it is oppofcd, for want of remedy 
an/l want of right are convertibles* 

4 r . Harecourt verfiis Haflings. [ ^ 9 ] 

[Pafch. 4 Will. 3.] 

IN an a£lion on the zzf^ for fees and wages, th^ defend- No adnirtife 
ant pleaded in abatement^ et petit Judicium de bil/o, &f f^^^""^ 
fffij UUa prsdiBa s;affitur, for incertaiaties in the dedara- npoaipiMla 

C a tion^ 



19 aDGition* 



abatement, the tloti, atid ixififtcd upon many crrots therein -, fed per C«- 
defendant ought ^^^„^ \^ fl^^n ^q^ |,g allowcd for thc defendant to take ad- 
•mur. vantage of any errors in the declaration upon a plea in 

abatement^ but he ought to demur, for he was ruled to au- 
' fwerover. 

jVent. »6o, ' Ctifey isfc, againd a tntlor^ in which the plaintiff de- 
^h* clarcd, that he (the plaintiff) employed him to make a 

coat, and that he made it turn i/iepte i5f inaytlfidaHter^ that 
it was of no ufe to him \ upon a demurrer to this declara* 
tion it was held naught, bccaufe twn cotifiat^ wherein it 
was fpoiled. 
^nte, pa. ii. Cafty in which thc plaintifF declared, that he being 

feifed of fuch a clofe had a tvayy isfc, and that the defend- 
ant j'?(5/»^rf iV, adjudged good, Bccaule poffeCion is a good 
title againft a wrong-doer. 
z Vent. 78. Cafe againft a carrier^ and declares for four filvcr cups 

Cs* UNO poculo argenteoy and not uno alio poculoy £5*r. adjudged* 
good ; for if it be atiud^ the damages (l\all be intended to 
be given for it ; if it be idem {5* twn aliudy then it is only 
tautology, and in that cafe thc damages may be rightly 
given. 

22. Brcx)ks vcrfus Hayne. 

Raym. 24?- ^HE plaintiff, whp was an attorney, was employed bf 

"^wdetd^cfta- ^'^' ""^^ ^^^^ ^^^ defendant hia executor, and' 

tutc^jac! *' <iit*^» and afterwards the plaintifF brought an ojfutn^tt 

againft an a^ion againft this cxccutor for fcTcral fees, and for fo much 

At?o"rneJ,^tha" he '"^"^X ^^^^ ^^^ ^^ profccuting and defending feveral fuits 

had not given a at law for the tcftatot; and fets fortli, that he had de- 

biu t>i ehirgcj, • mandcd thc money of the teftator in his life-time, and of 

and good. ^^ executor fince his death, and that neither thc one nor thc 

other had paid it, c^r. Thc defendant pleaded the fta- 

•Cap. 7. tute * 3 Jac. and that the plaintilV had not given the tcf- 

B'jS!N!p^j4r! ^^^^"^^ o' to this defendant, any biU of charges, according 

"** to that ftatute, before thc action brought ; and upon » 

> demurrer to this pka, per Curianty k was adjudged a 

good plea. 



[ 20 ] :^D«tion. 



A N addhion after thc /i/zV?; dip. us is i:l 5 as for inftancCf 
'*^ where thc inditlment was againft W,R, alias dicius 
Lion'iZi* Jl^. R* de //. for tills is no addition. 



2 iSro. 1S3. 
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Por where the pradpe was Richardo Joyner^ civi t^ pan* ^ 

nnrio London^ alias diclus Richardus Joyner de London ar* 
Viigery adjudged^ that without the alias diSiuSy there was 
no addition of the vill ; and that if the party is not fuffi* 
cieruly named in the firft part of the writ, tlie alias cannot 
aid or help it, becaufc it is only to make the writ agree 
with the dced^ but is not material, for it is neither an- 
fwerable, traverfiible, or ifluable. . ^ 

JLtper Holt, Chief JufHcc, If IV". R. of Wilts, commit • 
felony at WeJlminJ}4*r, he is always indicted by the name 
of W. R. de ir^Jlmofiaft, and the pradticc being always fo, 
this may properly be faid to be his addition. 

Debt agairift W". R de H. yeoman, alias di^us IV. R. df 
H. fon and heir of R. R*, and fo charges him as heir ; 
this was adjudged ill, bccaufe tlie writ doth not name 
him ieir in the premifes, but in the alias di^us, 

Trefpafs again ft IV. R, de IrL chandler, the defendant Cro. Eiifk 334, 
pleaded in abatement^ that he was a gentleman, and upou ^^■*' 
a demurrer to this plea it was adjudged ill, becaufc he ^°™/"}? ^^*'®* 
did not deny that he was a chandler ; and if a gentleman 
exercife a trade, he may be called by the name of his 
trade^ though he is a gentleman* 

2. The Earl of Banbury ver/its.Vlood, 

[2 Ld. Rhym. 987. S. C] 

iN a homi/ie replegiandoy the defendant pleaded in abate- i Sa!k. 5. Ad. 
* tnent, there was no addition of vill or place of aboilc in Jjj'^'bi"* hr"'* 
the writ, i^c, and upon a demurrer to this plea, he was rcpiigiando!™^^ 
ruled to anfwer over ; for, per Curiam, an addition is not Mod. Caf. 84. 
neceflary, bccaufe the pluries replevin, upon which the ^lS;.fJ'*' '*** 

jn, 1111 • 1 • • t • r I • • 1 1 Will. 244. 

L.ourt holds plea, is not the on.i^inal writ, but the original Comyn*, Hbare« 

writ is vicontiel, and no procefs of outlawry lies upon it, n*«n^ F. 14. 

and therefore it is not within the ftatute 5 alio fince there 

is no addition in the (irfl writ, there mufl be none in the 

pluries, for that muli not vary, but purfue the firft writ on 

which it was founded; and though the. ftatute of//. 5. 

fays, there (hall be an addition in all original writs where 

exigent lies, yet that mull be intended wlisre proceedings 

are upon the fir^ vi'rit. 



ZhminWxation. 



To whom 



grant- j\ D JUDGED, Thsit admimftratioii of the goods of a 
i.409^ x\ y^^e covert ought to be granted to the hujhand^ for he 
iiu*,*!???. 18 the next and neareft friend; the care of the funeral 
t Ld. Rr^m. belongs to him, and he might have recovered or releafcd 
fwitf^'Us!*' whatever belonged to her. 

4 Rep. 51. But if the wife was an executrix to another, then, as to 

Jo*)" J75. tJie goods which ftis had in that capacity, adminiftratioa 
muft be granted to the next of kin to the teftator(/i). 

Where there is a brother andftflcr of the half blood, ad- 

'miniftration may be granted to xhtftjier, becaufe (he is in 

equal degree of kindred ; but if the fifter is married, then 

Allen 36. it muft be granted to the brother, and not to her and her 

StUcs45» 74. hufband, becaufe in eftft it makes the huiband admini- 

ftrator, who is not of kin to the inteftate, and if (he die 

the hufband would ftill continue adminiitrator, and fo 

might poflTefs himfelf of the whole perfonal eftate, which 

• II H. 8. is contrary to the * ftstute. 

Vide Su. 956. Where an executor refufesy or dies before probate, ad- 
miniftration (hall be granted to the next of kin of the in- 
teftate cum tefiamento annex\ unlcfs there is a refiduary Ic 
gatee, and then it muft be granted to him, 
joae$i2^. The hu(band made his wife executrix, and gave her 

the refidue of his mcveable goods and chattels ; now if the 
nvlfe die before probate, adminiftration muft be granted to 
the next of kin to the hufband, becaufe the whole refiduum 
was not given to the wife 5 but if the whole had been 
given to her (Ws.) all his debts, goods, and chattels what- 
foever, then adminiftration might be granted to the next 
of kin of the wife, becaufe flic was made a refiduary le- 
gatee of the whole. 
kcpe»lSM.372, At common law the ordinary might repeal an admini- 
\l\^^: ftration at pleafure j but tiow fince the Jatute 21 H. 8. 

jUym*4V» 93» ^hcn oncc it is duly granted according to that ftatute, it 
J Mod. 130. cannot be repealed, for his power is then executed*; but 
ft Ld. Raym. jf j^ jg „^j. ^^[y granted according to the ftatute, as for in- 
ftance, if granted to a wrong perfon, in fuch cafe he 
may repeal it s^nd grant it to another, for he hath not exe- 
cuted his power, Sed nota. If the adminiftration is re- 
pealed for want of form in the grant, in fuch cafe the ovn 

{a) In this cafe tjie adminiilradon' lonis ncn of her teftator. 
is EUH of the goodi of the wife, but de 

dinary 
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dinary muft regrant it to the lame perfon, though there are 
others in equal degree. 

Where an adminiftration 19 repealed, becaufe it F 22 1 

fhould be granted to another, in fuch cafe all ads of the 3 Cro. 460. 
firil adminiftrator (land good ; but if it is repealed be- Raym. z2v 
caufe there is a lawful executor, then all his afts are void. Y??" ^^K 

o Co* lo« 0* 
I Salk. 38. PJowd. xSo. a JLev. 2S|. 

Where a will is of lands and goods, the Court may 

repeal upon an appeal ; but where it is of lands only they 

cannot, becaufe there they had no authority to prove, and 

hy confequence had no authority to repeal. 

Sir George SandsV Cajc. 

SIR George Sands adminiftcrcd to his fon, and after- Raym. 93. 
wards a woman pretending to be his wife, fued for a ^*'^' *79» 403- 
repeal, but a prohibition was granted, becaufe the ordi- Mr^*ha!h V^** 
nary had an election to grant it either to the father or power and exe. 
wife, and had executed his power by erantine it to the ^""* '*' '^ ^^^ 
father, /«-//*//, Chief Juftic*. vuf.s^Slli. 

z Sho. 351. X Vera« 315. 

But where a feme covert died inteftate, and the next of 
kin to her obtained adminiftration, and the huiband fued 
for a repeal, a prohibition was denied per Holt^ Chief 
Juftice, becaufe in this cafe the ordinary had no power or 
ele£lion to grant it to any perfon.but. to the hufband ; and 
this is not within the ilatute of H. 8., but within the 
ftatuteof^rf. 3. ' 

Upon this iflue the defendant cannot give in evidence a or pleading 
judgment not fatisfied, becaufe it is an adminiftration of P|«»«**TOiMm«. 
another nature than he had pleaded. rAViUba V. ^' 

Anro4a. iSalk. 3x6. 3 ttv. ag. 

Payment of debts pendente hrevi is no evidence upon this 
iflue, for the plea is p/ene adminijlravit in the /r^/f r-tenfe, 
and this evidence proves, an admini[lration only finee the 
purohafe of the writ, and therefore the defendant mull 
plead it fpecially. 

Inzfcire faciast upon a judgment againft the teftator, Allen 47. 
if the defendant f\t2!i pUne adtniniftravit^ it is ill upon a fpe- 3 Cro. 570. 
cial demurrer \ becaufe, by the plea, the defendant admits viie^ Wnu. 
that goods came to his hands, and therefore he ought to 117* 
ihew how he adminiftered, that it may appear it was not 
in paying. of debts of an inferior nature^ and this is in 
favour of judgments; but upon a general demurrer fuch 
a plea may be good, becaufe the defendant might have > Salk. 296. 
paid other judgments, and fo Ihall his plea (which is con- H/^^*^.^* 
feflcd by the demurrer) be intended. ^ ^^"^ *56. 

Nota, The proper plea in this cafe- is riem inter maims af Mow S58. 
the time of the teftator's death? * • ■ \ ^ 

C4 
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Slater verfus May. 

[Mich. 3 Anns. B. R. z Ld. Raym. 107 c« S. C. 6 Mod. 
504. S. C. 3 Danv. Abr. 351. pi. 4. i Salk. 42.] 

Aa-ionbyanad. A DMINISTRATOR, durante obfetitia W. R. txtc^itor^ 
ininitt,a or, du- ri brought an aaion of debt upon a bond, but did not 

ling the tbftncc ' V • rrr- n ir* *^ i i l^ /• ^ 

of the executor, ^y^^ whcrc fK. A. was abfent, or that he was ablcnt ; ^<r 

he muft aver Curiam y it is reafonable the ordinary fiiould have power tp 

ibfwiu^"^**'^** grant adminiftration in this cafe, and fuch adminiftrator 

IS accountable to the executor, and we will' intend hini 

beyond fea, but abfencc fhould ha?e beeq averred in this 

cafe. 



:^Dmir4tt?. 



I. Anonyinou& 

. {Hill. 13 Will. 3. I Ld. Raym. 6^^. S. C.] 

Scimcniofe their T ] P ON a prohibition to a fuit in the Admiralty for ma,n 

JtpuTorrSe''' ^ ^''»«'«' ^'S<^«» 5^ ^^ ^^^^ P'"-^''^^ Chief Jufticc, that 

^leAe comes if a (hip is * loft before (he arrives to any port of delivery^ 

to a port. |hc feamcn lofe all their wage$ ; but if (he is loft after Ihc 

ja^Mod.^Jia. conges tQ a port of delivery J then they only lofc their wages 

Doug. 510. * from the laft pgrt of delivery: But it they run away, 

Moiioy, b. 2. though after they com,e to a port of ^divery, they lofe all 

; 81^179. their wages. 

3 9urr« x8$4. 

%• King vcrfu^ Perry, 

. [Pafch. I Will 3.] 

•whefetnoJ-ga. T)E,R Hoky Chief Juftice, ap, obligation taken \n the 
Kmuivv? AdmiraUy to appear and fue there, is fuable in that 

snd where not Court, for it js ^ fipuUtion in nature of bail at common 
4lnft. 139. * law: But where there were 13 part owners of a Jljip, 
^nd one of tb^m ifefufed to let her go to fea, where- 
upon a JiifulUtion was uken fo^ the (hare of the party ^e- 

fufing. 
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fuBng, »nd afterwards the fliip went her voyage; and 
this ftipulation being put in fuit in the Court, a prohibition 
was gtanted {a), becaufe the building the (hip and the 
f barter-party were at land. 

Adjudged, That where a maftcr pawns the Oiip at fea, F 24 1 

the Admiralty hath a jurifdiftion ; and fioia^ he may jj^j,^ ^^^ " 
pawn to relieve die fliip in extremity, for he being confti- Moor 918. 
tuted maftcr of the (hip, hath implicitly a power to pre- ^^^ « m«^ 
(ervc it in c;|fcs of danger ; but he cannot pawn it for his ^d^ht^^nat^ 
own debt, becaufe he has neither a property or power for vidc str. 6r^5. 
that purpofej and if the Admiralty ftould confirm an >L^-R»y«n-«5*». 
hyp<abecation of that nature, a prohibition (hall be granted. 4^^! 1 Saik'34! 

• ComyQs, Adm. £• io» 

If a man give bond at fea fpr a debt contraAed at land, Hpb. 1x2* 
the Admiralty have no jurifdI£lion, for one thing mud not 
only be done at fea, but the whole muft concur to give 
them jurifdiflion \ fo if a debt is contradled at fea, and a 
l)ond given for that debt at land 5 fo if there be a contraft *'»2l ^^^ 
at land and a breach at fea, in thefe and the like cafes the \ veair? jtl 
common law (hall be preferred. 

(a) Videac. Cartb. a6- Ccmh. 109. 255. Vide i Ld. Raymond, 1285, J/r. 
W^647. R.tonira iLd.Rajm.z%i. 890. 1^/^101. 



2(2)t)ot»fon. 



I. The King v(rfus Bifhop of Chefter, & al'. s^^f^^J^*^ 

I N a quare impedity t^c. it was held by Holt^ Chief Juf- a Salk. 560. 
• •■ tice, to which the Court agreed, that where an advow^ h^^' *97- 
fen h appendant to a manor ^ and the owner mortgages the ^o^n i°in " 
manor in fee, excepting the advowfon, that by this means it graft, «nd where 
is become in grofs 5 but if the money be paid pun dually at *^ *! *pi«ndant 
the day, then it is become j/^^/ii^i/y/ again, and if it is paid ]j!d?Rayin.io8« 
after the day, it is appendant in reputation^ and may pafs 
by the name of an advowfon appendant in a grant or oth^r 
conveyance, though in reality the appendancy is deftroyed; 
for if it IS fevered one inftant froni the manor, by the aft 
of the party, it is then in grofs, and not appendant. 

So where the owner of a manor^ to which an advowfon Comym, Ad- 
was appendant, accepts a fine of the advowfon, with a ^®^*<>n* *• 

grant 
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grant and render back of every fecond turn ; now for fiich 
turn the advowfon is in groCsy but for other turns the ap« 
pendancy (till continues : But if a man levy a fine of the 

r 2 C 1 advowfon, and accepts a grant and render of every other 

^ turn^ the appendancy is quite gone, becaufe there was 

an inftant of time in which it became fevered. 

Co. Lit. jzz. So where there are two coparceners of a manor, to 
which an advowfon is appendant, and they make partition 
of the manor, without taking notice of the advowfon, at 

\ * every other turn it is ftill appendant ; but if there had been 

any exprcfs exception of the advowfon, it would then be 
in grofs. 

2. Reynolds verfus Blake. 

[Pafch. 9 Will. 3. in C. B.] 



i, tit. Ap. I N a quarf impedit^ it was the opinion of the Court, that 
'™°8f S c. 1 y^here there are two coparceners of a mamr^ to which an 



Poilet, 
perUining, 

wwfon appeiKi. advowfon IS appendant, and the whole demefnes are al« 
«nc to a manor is lotted to One, and the fervices to another, by this means 
^1^*"^^*' ^^ manor is deftroyed, and the advowfon becomes in 
s. c. ^"*''^^' grofs; but if one of them die without iffuc, fo that the 
I Leoo. 104. demefnes defcend to him who hath the fervices, the manor 

is now revived, and the advowfon is appendant again, 

.becaufe this was a feverance by a£t of law. See i^ Ed. 3. 

38. 12 -ff. 7. 5. 8 Rep, 79. I Inft. 122. Bro. ^uare 

Imp, 118(a). 

(a) This was not the point in the caofe. 



;^iel)oufti0;. 



I . Anonymous^ 



•TpHE defendant was indifted for keeping a tippling^ 
^ boiife without licence, contra formamjtatuf : Upon not 



An ittdiAment 
will not Kie where 

an oHcnce, and guilty p'leaiicd, he was found guilty 5 and it was infifted 

aj»Doini8 thepu- ^n arrcft of judgment, that at' common law any pcrfon 

Jgttfcli^tLc Kne ""S*^^ '^^^P *" aUhoufcSvcL ft fit and convenient place for 

' . that 



Aat purpcfe 5 that this was a ftatutablc ofience, and the ▼• 5^ward% tint 
penalty by the ftatutc is, that ibi cffendirjball he commitud \^slik?4^ * 
Sf twojujlices^ and a recognizance taken of him, with two 
fureties, not to fell ale, tsc. and that this being the pu- 
nilhinent by the ftatute, for that reafon f an indidiment ^RdSTRe^ tgt. 
will not lie ; and the Court * being of this opinion, judg^ a Cro. 643. 
ment was ibaid, though an ezpreis X cafe was cited to the * [ 26 } 
contrary. j i Mod, 34. 

2. Stephen WatfonV Ci7/r. x^^^^ 

[Mich. 13 Will. 3.] 

^ HE fame point came in queftion again in Stephen || i S^ 45. 
* Waiforis cafe, which is imperfeftly reported in 
]| I Salk. by the name.of Stevens verfus JVailins, the cafe 
was thus : 

Steven Watiins was indi£led at the quarter-feflions, for 
that he, on the firft day otO^oher, anno 10 fTi/L 3. an4 
at divers other days and times at B. ^c. without any licence 
from two juftices of the peace, did keep an alehoufe, and 
.fold ale and beer there contra pacem faf contra formamJlatuf% 
upon a demurrer to this indifiment it was infilled, 

z. That an indi£lroent would not lie in this cafe. 

2. That admitting it would lie, yet not at the feffions. 

3. But admitting that it would lie, and at the fef- 

fions, yet this indi£lment is ill in form. 

Firfi^ This indidment mud be either upon the ftatutc * Ctp, %i. 
* 5 (?'6 Ed. 6. or upon the ftatutc f 3 Car. i. and both f Cap. 3. 
thefe ftatutes prefcribe another method of punifliing this 
offence, which was made fo by one or both of them, and % « Cro. 643. 
that X method and no other muft be followed, and if fo, ^i* ^V*^' 
then an indiBment will not lie. xRau.Rtp.390- 

(2. Point.) But admitting it will lie, yet not at the 
feffions ; for this is not an indidiment upon the ftatute 
4 Jac. I. cap. 4. for felling ale by the barrel without li- 
cence, for in that cafe, by the very words of the ftatute, 
an indidiment will lie at the feffions; but this is an 
indictment upon one of the ftatutes before mentioned, 
and neither of them give the feffions any power in this 
cafe, and they have no power, but what is exprefsly given 
them by ftatute. 

(3. Point.) But this indiAment is naught in form, for 
the caption is, that it was prefcnted by the oath of 
twelve men fwom and charged, without faying, ^ adtunc h 1 Vent. 6«* 
C^ ibidem juraf isf oneraf^ and thereupon it was adjourned; 
but afterwards, in Mich. 13 Wiil. 3. it was adjudged, 
that this indi£iment would not lie, becaufe it was a new of- 
fence created by ftatute, and a particular method of pu- 
niihing the offender was appointed by the ftatute, which 
fiiould be followed, and no other. 
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3. The King verfus Randall. 

2S^ifc.47o.s.C. 'nrHERE is a (hort note of this cafe in 2 Sj/i. ; but the 
•ff^reft anTi"*' ^^'^ ^^^ ^^ foUowcth, (vvz.) two Ofdcrs were re- 

houfe iiccnfe/by "^ovcd by certiorari in J5. i?., which orders were made at 
twojuftices, un. the feffions \vi Middlefex^ the firft whereof recites9 that 
!!^cr! " ^*" '**^' ^^^^rcas R. Randall had lately taken a houfe at Hogfdef^ 
defigning Xofell ale and beer there; and whereas the houfe 
had never bpen inhabited by other perfons than merchants 
and perfons of quality, and there were alehoufes enough 
in Hsgfden already, therefore it is ordered, that no //- 
cence be granted to any houfe there, wherein ale was not 
'formerly fold ; and that no licence fliould be given to Ran^ 
dall; the other recites, that whereas a licence was furrep- 
titioufly obtained by Randall from tvfo juftices^ to fell ale 
there, £5*r. that yet he ihould be fupprefled, ^c. from 
•drawing ale there, isfc* And now it was moved to quafh 
5 * 6 Ed. 6. thcfe orders, becaufc by the ftatutc $ & 6 Ed, 6. the 
«*P- *S«' quarter-fcflions cannot controui the authority of «wo jufr 

tices in this matter; et per Holt ^ Ch. Juft. This difference 
hath been taken, (viz. J where an authority is given to 
two juftices to do a thing, and from which there lies no 
appeal, there it may be commenced and done in the fef- 
fions ; but if an appeal is given, then the fef&ons hath 
not an original jurifdiftion, it muft not be begun there ; 
as for inftance per 1 8 Eliz. and 43 Eliz, till the ftatute 
3 Car, I. But here the queftion is, Whether the feflions 
can fupprefs an alehoufc licenfed by two juftices of the 
peace ? and adjudged they could not, except it is for difor* 
ders committed, and thereupon thefe orders were quaflied. 

4. The King verfus Edwards. 

A^tfs^i^^' T^^ queftion*. Whether an indiBment would lie for fell- 
w"tfon? *" *"8 ^'^ without a licence^ was again ftirred, notwith- 

Ca£B26. ftanding the refolution in Stephen IFatkinss cafe before 

mentioned ; and two judges were of opinion that it would 
not lie; but^^ Holt^ Ch. Juft. an indidiment is more be- 
neficial for the fubjed, becaufe it is a fummary way of 
proceeding; and therefore it feems reafonablo- that it 
ihould lie in this cafe, notwithftanding it is an offence 
created by the ftatute, and a particular punifliment there- 
by directed; and fo it hath been adjudged in a parallel 
1 4 Mo*- »44« cafe; as for f inftance, it is prohibited by the ftatijte 
2^ Car. 2. to travel with a waggon drawn with more 
than five horfes at length ; this is a new law, and it is a ne^ 
offence to tranfgrefs it; but yet an indidment will lie 
[ 28 ] .againft the oifender, though a particular punifliment i& di-» 

reded by that very ftatute which created the ofFence. 
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2iUtn^ See Difcent per totartl. 
See Trial 2. 



Progers vcr/us Arthur. 

[Pafch. 5 Will. 3. B. R. Rot. 531.] 

TNDEBJTATUS affumjfitj the defendant pleaded, when a trtverife 
-* that the plaintiiF was an alien enemy, born af Roan in ^^^f* '^^^^ ^^ 
France J under the allegiance of, ^c. The plaintifF re- io8i. iS«ik.46. 
plied, that he was bom at Hamburgh ^ under the alle- foft- «86. 
giance of the emperor, a friend of the king, (s^c, and tra* 
ver/edy that he was bom at Roan in France, tfr . to which 
replication the defendant demurred; and had judgment, be* 
caufe by the traverfe Roan is parcel of the iflue, which is 
very immaterial, it being too ftrait ; and inflead thereof 
the plaintiiF (hould have traverfed, that he was born under 
the allegiance ot the French king : Noia tamen, in a cafe 
between Grodeck and Briggi, which was debt for an ef- Jonet i6x. 
cape, the defendant pleaded that the plaintifF was an alien 
enemy, born at Roan in France, under the allegiance of 
the French king, C5*r. and the plaintifF replied, that he 
was a natural fubjeft, born at Wejiminfier in the county 
of Middlefex t and traverfed that he was born in France^ 
and upon demurrer the Court held .this to be an immate- 
rial traverfe, for the plaintifF fliould have refled, and ten-* 
dered an iifue upon his being born at Wejiminfier. 

The capacity of an alien may be confidered, either in ' Veht. 4x7^ 
reference to inheritances and to freeholds, or to goods ^^' ^'*' i'^* 
and chattels, as to inheritances, ^c. an alien may purchafe 
by his own account or contra£l, though he cannot retain 
againft the king, but he cannot take a freehold by adion 
in law, therefore he cannot be a tenant by the courtcfy % 
nor an alien woman be tenant in dower ; for the law 
doth nothing in vain, therefore it will not give him or f 2Q T 

lier a freehold in the cafes before-mentioned, becaufe 
they cannot keep it. 

Chattels ztt tilhcv real of perfonat, now an alien is not Hob. 148^ 
capable of a chattel real i as for inftance, of a leafe of q^^^* *^*' 
lands; but an alien merchant may take a leafe of a houfe i uon. 47. 
to dwell in, as incident to trade and commerce, but h« is 4 l-con. 8a. 
not capable of chattels perfonaK CuLh \x b. 

At "' '' ' 
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. At common law, a leafe made to an alien artificer, 

either of a houfr or <hop» was good between the parties, 

• iSnd.7* but forfeitable td the king ; bat now^ if a *Jbop i8 4et to 

VM H^ *" ^^^^ artificer^ the leafe is void by the ftatute 32 H. 8. 

Co.*Lit!T b. *"d if the Icflbr brings an aftion of debt for rent, the 

aoce 7» leflee may plead this ftatute in bar to the a£iion ; but if 

a houfe or fhop is let to an alien gentleman^ thq leafe is not> 

void within that ftatute, neither is it pleadable in bar to 

an adion. 



;Smenl)ment See variance. 



jjMENDMENTS arc ufually made in affirmance ef 
judgments, and feldom or never to reverfe or deftroy 
them : 

• Cap. It. By the ftatute of ♦ Marlbrtdge it is cna6ked, that de 

catero fines mn captantur pro pulchre placttando, (1. ^.) for 
leave to amend vitious and bad pleading, l^a from which 
it may be obfcrvcd, that there were amendments at com- 
mon law, but then the party was to pay a iine for leave 
to amend, like. a fine pro licentia concordandi : for he was 
to be amerced for ill pleading, which amercement was due 
to the king ; and that being now taken away by this fta- 
tute, it feems reafonable that the party ihould pay cofls 
upon an amendment. 

s SaUc. 51* There are but two ftatutes of amendments, {viz.) 

i^Ed. 3. and 8 i/. 6. ; 'the one extends to procefs out of 
the roily (/. e,) to writs which iflue out of the record, and 
not to proceedings on the roll xtfelf ; and this laft ftatute 
hath always been conftrued in imitation of the firft, the 
intent of it being to amend in matters precedent to the 
judgment, and to Aipport the judgment itfelf, and to 
avoid writs of error.* 

yi<leOnb.C.B. The ftatute 16 &r 17 Car. 2. is in the nature of a fta- 

*■*• - tutc tAjnfailesu it extends only to fuperior courts, and to 

the courts of counties palatine (a), and that only after ver- 
did ; unlefs in fome particular cafes \ by this ftatute all 
defers are amendable after vierdiA, which do not alter 
the merits of the caufe, nor the nature of the trial and 
iflue. 

(«) Vidi Si. 5 G. 1. 13. ' 

Therefore 
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Therefore where the matter of the fuit is not aCHonahlc, 
the judgment (hall be arreded ; fo likewife where there is 
a caufe of fuiti but the plaintiff hath took a wrong re-- / 
medy; as for inftance, if he bring an adion on the cafe 
for words, which are not a£):ionable; if he bring an ac- videGUb.CB. 
tion of debt upon a bond before it is due, or debt for '*'' 
rent before it is in arrear ; fo if he bring covenant^ and 
' doth not affign a fufficient breach, or affum^t^ and doth 
not (hew a fufficient confideration, thefe are not helped by 
the verdid. 

At common law original writs were not amendable, 
becaufe coming but of another court,, they are not fubjefb 
to be corrected by B. iS.; but, in the cafe of the king, they 
might be amended in Chancery. 

But now by the ftatute 8 H. 6. the court may amend 
any fault in an original or judicial writ, if it is the mif- 
priiion of the clerk. 

Thus if the curfitor hath in(lru£lions to make out a 8Rcp« 156. 
writ againft JT. R. generofum, and inftead of that he B'«kmore'« 
names him tnilitemy this miftake is amendable, for it muft Hob, 129. 
be imputed to his negligence of overfight : but if he is 
named generofus in the original, when it (hould be miles^ 
a(ld the curGtor had no fuch dire£^ion, this cannot be 
amended, becaufe it is not his fault, . but the negled of 
true information by the party himfelf. 

If an original is precipe quod folvity inftead of precipe % Rep. 159. 
wod reddat^ or hoi breve for hoc breve^ it is not amen'dabic 
by the ftatute 8 if. 6. becaufe this muft be imputed to 
the ignorance of the curfitor; it makes the writ without 
due form which is required by law, ioT forma dat ejje rei^ 
and prevents confufion4 

But by the later authorities, faife Latin is amendable, a Sauna. 39. 
as in wafte, if the writ is • deftriBio inftead of deJlruRio^ • » v^'t^'* 
fo hos breve f for hoc breve^ or debet for debeant. ^ VLz^t^^^^* 

So debt in the debet when it ihould be in the detinety Sa. 379, 4ai. 
perjlat. 16 Car. 2. amendable, and want of pledges, in a 
* fuit by original, becaufe it is only matter of form, by 
which neither the right of the caufe or the nature of the 
trial is altered ; the Tike where the fuit is by bill. 

The omii&on of w Jsf armis V contra pacem was for- 
merly held fatal, even after a verdift, for it was held to 
be matter of fubftance, becaufe it brings a fine to the 
king, but now it is amendable by the laft ftatute ; fo is 
the omiflion of a profert hie in curia after a verdi£^, but 
not upon a demurrer. 

And by the fame ftatute an omiflion of a capiatur or * ^ Saini. 30% 
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mfericordia (hall be amended, and fo it is if a capiatur be s?J 
entered * inftead of a mifericordla ; fo where an adion is fail 

brought by Thomas ^ and the judgment was qwd Johannes •• ^ J 

retuperet, this isamendable, for the miftake is only of the 

name^ 



^ 



dmcntiment 

name, which before was right in the record ; and by t^ie 
ilatiite, no faiilt fiiall impede the judgment which doth 
not afFe£t the ineHt^ of the caufe. Or the tight of the 
party* 

2. Greferiwbbd verftis Piggdtti 

[Trin; 7 Will. 3. B. R.] 



^RESPASS for an aflault and battery; the defendant 
^ ^ItTi^cA fin aJfauU demefntf the plaintiff replies, defm 



Where the nifi 
prius roll (hall 
be amended by 
the plcA roil. 
• 1 Cro. 435. 

8 Rep. x6i.^ Jtmiliier^ wheii it (hould have been the defendant's name; 
15776*7!'^ ^* the original, the iflue and the nift prius rollj had both 
Skin. 59U this miftakc, but the//f4 roll was right. Adjudged, that 
^- 55»- h (hould be amended. 



tort demefne abfque tali caufa fe* de hoc ponit fi fupcr patriam 
Cff pradi6F • Edwardus (which was the plaintiff's name) 



Saunders verfus Lenoir^ 

[Mich. 1. Annae, B. R.] 



A record {b^U 
iiot be amended 
by the draught 
•beiow. 



iN a writ of errori upon a judgment in the court at 
* Northampton^ the record removed being pracepiumfuit^ 
inflead of praceptutn eft^ in the venire^ and n^Jks inilead 
of tftffis i the draught below was right, it being drawn by 
the clerk and petufed by counfel ; and now upon a mo* 
tion to amend^ the record by the draught (which the clerk 
Vide Rep. B. R. fwore to be right below) it was denied, becaufe it was no 
temp. Hard. more than a private paper in their own cudody, of which 
this Court could not take any notice ; and if this was done 
by contrivance (as alleged) the defendant might bring his' 
aclion^ 



>*0S' 



4; Anonymous. 

[Pafch. 7 Will, 3.1 

t^himaiiisin t^ULED, That whilft tte declaration is in paper , the 
£"^"' 'V'*J?°^ '^^ Court may give leave to amend any thing in it at plea- 
luce, of amend- f^^^f bcciule m fuch Cafe It is not withm the itatutcs of 
ments. amendments; but when once it comes in parchment the 

Ciib. c. B. J43. Court can give leave to amend ho farther than is aliowcid 
by the ftatutCy for it is then a record, and ought not to be 
dafhed or obliterated. 

NotOy After a demurrer only given, but not joined, the 
party cannot amend without leave of the court. 
r 22 l Where the ro// varies from, the original f the roll nfiight 

be amended at catnman Liw at any time ; for the original \s 
a, record of itfclf, and the entry of it on the roll is only 
€x abundanti^ though the ufage it> to enter it. 

• So 
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So during the tenn, the Court might amend any mi A 3 Rep. 157. 
take in the ro// at common law, for the roll is only the re- 
membrance of die CouTT during the term. 

But at the common law after the term^ the Court could 
not amend any fault in the roll» for then the record 
is not in the breaft of the Court, but in the roll itfelf. 



5. Williams ver/us Ho&ins, 

(Mich. 3 Armxp B. R.] 

nrHE plaintiflr obtained judgment in cje£lment for ttuo i SaOc. 51. By 
* iwi/ei, and brought z/cire/aaai on that judgment to J« ?¥»• ^ 
ftew caufe why he Ihould not hare execution of one Hoiking Mod. 
Aoufi : the defendant pleaded nul tie! record^ and the plain- C«fei »63, 310. 
riff percei?inir the fault, moved to amend it. Sedper Cu^ ^ ^"l; ^'»' 
nam, this/ctrefacuts is a good writ, there is no fault m ,6». t Roll 197, 
it" to amend, and the Court will not alter it to fit it for the 797. » Cro. 37a. 
plaintifPs purpofe in this judgment, when it is probable c^',*j'„^ "^*'* 
there may be another judgment in eje£hnent for one houfe, harti ftnun, 
and the defendant having taken advantage of it, it ihall S>d. 7. iz. 
not he amended to fsdfify his plea. 



ametcfaments; ant> $imsi. 



A MONGST the ancients all punifliments vrcrt pecunlarj^ 
•**' from whence the LtUina properly fay, folvere panas / 
but in proccfs of time this fort of punifhmcnt became 
contemptible, and then for fome crimes death enfued. 

All amerciafmnts €md fines belong to the king, thus^/ii*/ BraQon zt^. 
upon cripnai writs zwA fines pro liceutia concordandi s and the 
reaibn is, bccaufe the courts of jullice are fupported at 
his charge : and wherever ihe law puts the king to any f 1 -i 1 

charge, for the fupport and protefition of the people, V io 1 

it provides money tor that puipofe, and this b called 
veBigal judiaorum. 

An amerciament is ordered by the Court, hMt peered hy % R«^ 4«' 
thejurj^ and zfine is not only ordered, but aflefled by the 
Court \ and as for thefe amerciaments, which are ordered 
and aflefled by the Court, upon officers, who are in con- 

Vol. hi. D tempt. 
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ttftiftf or in default of their duty, tbefe feem to be 
rather yfw/ than amerciametitii though they are commonly 
fo called \ and yet it hath been held, that where a pecu-^ 
viary penalty is afTcfled by the Court upon an officer, it is 
properly an amerciainent^ but when on a (Iranger, it is a 
jini. 

I Vent. x«9, WhcTc tlic defendant is found guilty of a mifdcmeanor 

*7o- , upon indiftment, and fined, he cannot move to mitigate 

the fine unlefs he appear in perfon } but he may be fined 
though abfent. 

Dyer 13s. a. Wherever a fine and ranfim is mentioned in a ftatute, 

the word ranfim imports a fum treble to lYizJine^ though 

I loft. 1 17* my Lord Coke in his Littleton tells us it is the fame thing. 
Where a ftatute impofes zjine at the will ^xiApleafure cf 
the iing^ that muft be intended of his Judges, for it is by 
them the fine is impofed. 

4lfkil. 71. Where a ftatute impofes a fine certain upon any con« 

yi£tton, the Court cannot mitigate it; but if the party 
come in before the conviflion and fubmits himfelf to the 
Court, they may aficfs a lefs fine, for he is not convi^ed, 
and perhaps never might. 

1 Roll. Rep. But though the fine is certain, yet the Court of Ex-- 

1-^. Wiay'i chequer may mitigate it, becaufe it is a court of equity, 
and they have a privy feal for it, 

Cro. Eii«. 581- At a court-leet the fteward told W. R, he was a re/utnt^ 
who replied, he lied ; thereupon the fteward fined him 
20/., and adjudged good without a prcfcription fo to do, 
and debt lies for this fine. But if he fine the jury for a 
contempt, he muft fine them feverally, for the contempt 
of one is not the contempt of the other, x Roll. Rep. 32. 
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I. Hunt v^fyf/i Browne. 

[HilL I Annx.] 



I Sa!k. 57,i44f '"pHIS Cafe is put at large in i Lutiv.\ and in arguing it 

Whi« a \tZ' \ ^^*» Ch. Juft. held, That a recovery in ancient demcfne 

teiy, fuflercd in with double vouchcr is a bar to an eftate tail, as it is in 

a court of «n- thc court of Common Pleas; for a good foundation of 
cunt demcfne ^ j-^j^ 
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fuck a cuitom muft be fuppofed, and it is that which wiih double 
hath given this conveyance fuch efFed and operation : fo ^^'^^^V^'^* '» ■ 

,., J> 1^ J r t • 1 . ..x ?*H)d bar lo an 

likcwife a recovery by default m that court is a difcon* eitate tail. 
tinuance^ as it is in the Common Pleas, and a fine like- Coinyna93» 
wife is a difcontinuancey but no bar ; and as to that point it '**' 
is not material, whether the court is a court of record or 
not ; for if the af^ion fued there will recover a freehold^ 
the difcontmuance is a neceffary effe£l of fuch a recovery^ 
for every recovery recovereth a fee-Gmple, and every re- 
covery of a fee-fimple, works a difcontinuance : and there- 
fore a fine levied in this court (if it is a fine) mull be of 
the fame confequence and effect as other fines are ; and 
certainlv ^jint may be levied of lands in ancient demefne^ in the 
court of the lord of the manor, upon a writ of right clofe^ for * 
it is agreeable to the power of that court in other inftances : 
as for example, that Court may try the mife joined upon a 
writ of right, which hath the fame effe£t upon a non-claim 
as a fine hath ; and the tenants of fuch lands would be 
under this great disadvantage, that no fine at all would be 
levied of their lands, if it might not be levied in that 
court, but their privileges can never be intended to be to 
their difadvantage. — ^To all which the Court agreed. . 



2. Kite verfus Laury. 
[HLIl. 7WiII. 3. B. R.] 

rA^ ejeSment the defendant pleaded, that the manor of i Salk. 56. By 
-• Bray is ancient dcmefne^ and that the lands in queflion ^^^^Mmcof 
are held of the feid manor, and pleadable by writ cf right hTs^'h/t«!!^re^ 
clofe in the court of the lord of ihe manor. The plaintiff that is rrave<r. 
replied that the lands were in the parifh of * Bray^ and f^!*» *"** ^^ **'« 
'wtte frank-fee and pleadable at common law, and tra- in'ihe^iwd'* 
verfed, that they vrtxt pleadable in the court of the manor; court, 2 Bur- 
and upon a demurrer to this replication it was argued, '^'047»io48- 
that the precedents were otherwife, for it is the tenure^ and ^' *^'' 
not its being pleadable in the court of the manor, which is 
traveriable \ for that is but a confequence of the tenure, to 
which the Court inclined, faying, that where ancient de» 
mefne is pleaded, in fuch cafe the party (to make a full de- 
fence) muft either take iflue upon it, or traverfc the tenure 
of the manor, or that there was a fine levied, or common 
recovery fuffered, and fo rely upon the eftoppel, and pray 
jndgmcnt, whether he (hall anfwer to it as ancient de- 
mefne, contrary to fuch fine or recovery. And fiota. That 
where ancient demefne is pleaded, the defendant nluft 
allege, that the lands are held of fuch manor which is 
ancient demefne, and not that they are parcel of fuch a 
manor which is ancient demefne* 

Da 
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3. Zouch vcrfus Thompfop. 

[Mich. 9 Wm. 3. C. B. I Ld. Raym. 177. S. C] 

% Wiif. 17. A J^ine bting levied of lands in ancunt demefne^ the lord 

^^''♦Wh' brought a nvrit tf deceit againft the tcrtenant, and 

J wit of ceVdt againft the heirs of the cognifee and the heir of the cog- 
\is% a^atnit the nifor, feven years after the fine had been levied ; and de- 
cognifee^M weil clared generally, that he was lord of the manor at the 
^gS of \ tinic of the fine levied, and yet is lord thereof, without 
fine. Vi4e (hewing any eftate fpecially; and in this cafe thefe 
ad^Jd' ^^JiT*' points were rcfolvcd, {i.) That a nvrit of deceit lies againft 
3o»- ^^ cognifee himfclf as well as againft the cognifor, be- 
caufe he is a party to that fine which works a wrong and 

iirejudice to the lord of the manor. (2.] That this writ 
ies againft the heir of the cognifor tr cognifee becaufe 
the fine worked a real deceit and not a perfonal tort only^ 
which dies with the pcrfon of the tort-fefor^ as in nonfum^ 
tmnsy for it being a wrong by which the lord is difinhe- 
rited ancl barred of his fines and other duties arifing from 
the courts of his manor, it (hall by no means die with 
the pcrfon of the wrong-doer. (3.) That the lord need 
not fliew any eftate in particular, it is fufficient that he 
was dominus pro tempore^ and if his eftate (hould determine 
by alienation, the tenant ought to plead it puis darrein con* 
tinuance. (4.) The five years non-claim is not material, 
becaufe a fine may eftablifh the right of another, but can 
never eftablifli its own defefts. (5.) This fine is coram 
non judice^ and merely void: See Br. Fines 47. Br. D^- 
fcetit 14. 21 Ed, 3. 20. 7 H. 4. 28. I Leon, 290. 
Hernis Pleader 93. 

[ 36 ] 4« Savery verfiu Smith. 

«L0tw. ftd^. tN replevin for taking his cattle, feTr. The defendant 
S M'cTtioa'" ^^^^ cohufancc^ for toll in Highnvorih market, dc- 
pleaded jiocienc manded of the plaintiff, which he refufed to pay, and 
demefne needs thereupon he Juffified the taking the cattle 5 the plaintiiF 
not fet forth replied, that me is tenant of the manor of Hanningdon in 
Wiltshire, which is ancient demefne^ and that tenants of 
lands in ancient demefne are quit of toll in all places, (sTr. 
and upon a demurrer to this replication it was infifted for 
the defendant, that the plaintiff had not made a good title 
to thts priiiilege^ 'becaufe (he only fct forth, that flie is 
tenant of the mami which is ancient deniefne^ when (he 
fliould hav^ declared, that (he hfeifed infeeoi fuch lands, 
tic. which fhe held of T. F., as of his manor of //ij//»/wp- 
dffn, Which is ancient demefne: Hut per Curiam^ it is not 
4 necefiary 



vkkaf title. 



appeal 3^ 

neceflary for fuch tenants to fet forth what eftates ttiej 
have, either in fee fimple or othferwife ; it is fudicient for 
them to s^ege^ that homines (sf tctuntes de antique dominico 
ought to be difcharged of toll, &r. then it was obje£led^ that 
the plaintiff had laid this privilege too general^ for it was to 
be difcharged of toll generally and in all places^ Wc. wheu 
by law tenants in ancient aemefne arc not <lirch;arged ot 
toll, but only of fuch things which arife on their own 
lands, and which are for the fupport and eafc of them and 
their families } and the reafop of this is, bccaufe thefc 
lands were formerly in the poiTeflion of King Edward the 
Confeffwy or King William^ called the Conqueror; and there- 
fore in the Dome/day-looiy which was made in tlip 2othyear 
of his reign, they are called, Terra Regis Edwardi^ and 
thofe in the poffeflion of King U^illiam are called Terra 
Regis: and when any of thefc lands were aliened from 
the crown, the tenants were ot>lig€d by their tenure to 
manure the King* s deniefnes, znd therefore to encourage 
them in that labour, they had this privilege to. be dif- 
charged of toll of all things which did arife or grow on 
their own lands; but when they tun\ merchants and 
traders in other things, they are not within the reafoh of 
-this privilege J fed per Curiam^ to be quit of toll in places, « Leon. 131. 
ihall be intended of fuch things in ail places where he is Sj^;/i|^VJ!r* 
tenant. Koight. 
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\Y the common law a' female might have an appeal as 

^ heir to any anceftor as well as the male ; but now, 
by * Magna Chartai it is enaflcd. That nullus capiatur • Cap« 34. 
vel imprifonetur pnnpter appellam famina de morte atterius 
quam virifui. 

And where a woman brings an appeal of the death of 1 Hawk. ci}. 
her httfband, m unques accouple in loyal matrimony ia ^' 3^* 
a ^d plea ; fo is a fecond marriage, but an elopement 
is not. 

It lies at any time within the year and day, to be ac- s Tnft. 3x8. 
counted from the death, and not from the (troke given ; ♦ ^wn **6. 
but an appeal of robbery may be brought after the year. ^ Hawk, c' 23. 
MieL lyCar. James Gower^s cafe. f- 33- 

D 3 In 
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ilnft. X39* 



% laft* 316* 



Cro. El's* 1961 
Hane's cafe* 



7 Rep. 13. 
Sid. 196. 



Cro. Eli«. '605. 
Holland's cafe. 



N07 88. 
Latch. 175* 



appeal. 

In an appeal (ffeUny^ a nonfuit after appearance is pc* 
remptory, and fo it is in. an appeal of maibem, becaufe the 
writ isfelonice maihemavit. 

In an appeal of murder^ the defendant cannot juftify fe 
defendendoy but muft plead not guilty, and the jury fliall 
find the fpecial matter ; but in cafes not capital, as maibem^ 
S^c* he may juftify fe defendendo, but not in defence of his 
gpods ; for if he plead not guilty, he cannot give fe de^ 
fendendo in evidence. 

In an a];>pea], the defendant having pleaded to ifllie^ 
may neverthelefs waive it, and demur upon the count \ 
for the trial would be in vain if that fail ; and yet if the 
demurrer be adjudged againft the defendant, the judg- 
ment is only to anfwer over. 

The father attainted of felony^ was (Iain by one who had 
no authority, the wife (hall bring the appeal and not the 
heir, for hares eft tunnen juris^ but uxor eft nomen natura^ 
and the attainder of the hufband cannot extinguifli that 
natural relation which is between man and wife, though 
it may that civil relation which is between anceftor and 
heir. ' 

In an appeal againft four by nvrity the defendants ap- 
peared at the return, and the plaintiff oflFcred to declare 
againft them as in cuftody: Bed per Curiam^ they arc not 
in cuftody upon their appearance, but there muft be a 
committitur or bail filed^ upon which the plaintiff was 
called, and nonfuit. 

An infant brought an appeal per giiardianum^ and at 
the day it was pVayed, that the guardian might not be 
demanded for three or four days being iick ; but per 
Curiam^ it was denied, and fo tlie infant lo(i his apt 
peal. 
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Vide T Sallr. 62. 
^ Hawk. e. 36. 
f. 20. 

• Dyer a?4. 



2t Prince verfus Bawd, 
[Mich. 5 Will. 3.] 

A PPEAL of murder, the defendant pleaded auUffoitx 
-^ convi£t for the fame offence, and the oyer of the record 
and convi£^ion being demanded, it was moved that it 
might be entered * i$i l^ac verba ; Et per Cnriam^ oyer of 
the record was granted, but it fhall not be entered in hac 
verba, becaufe it is a record of the fame court; now^ 
upon the oyer, feveral variances appeared, fo that it was 
objected, that the defendant had failed of bis record, 
upon which it was prayed to amend, being all in paper | 
but on the other fide it was obje£ted, that auterfoitJ con-p 
vi£l was only pleaded for dehy, for it is no bar within 
the ftatute 3 H. 7. But it was ruled, that before that fta-» 
tutc auterfoits convict or acf}uit were good pleas in l^ax of 
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an appeal J and that the ftatute has only the. two pleas of 
auterfoits acquit or attaint^ but that auierf(Hts conviif remains 
as at common law. 

3. Hoyle verfus Pitt. 

IN an appeal of murder^ the defendant pleaded a convic- 4 M^'d- Mo- 
tion for manflaughter at the feOion* held in the Old i},^*"^™^"^^ 
Bailey^ and that he had his clergy; and before any de-* minaicaie..*' 
murrer to this plea, or liTue joined, there being a fault 
apprehended, becaufe the defendant did not fet forth by 
what authority the court at the Old Bailey was held ; there- 
upon the defendant, by his counfel, moved to amend his 
plea : Bed per Holt, Ch. Jufl. the appellant himfelf cannot 
amend) and the reafon is the fame why the appellee 
ihould not ; for in this cafe, by an amendment, a new roll 
is made, whereas in other cafes amendments are made 
when all is in paper ; and no (latutes extend to amen4* 
ments in appeals in criminal caufcs. 

4^ Baufon ver/us Offley. 

IN an appeal brought by the wife for the murder of her 3 Mod. 121. 
huiband', flic declared, that on fuch a day and year one ^^•'f '!** . 

^-,,. ,!•, , ',, . ^ i.'i ^ ^ wounH was given 

Offley did allault and wound her hutband m the county of inouerouncy 
H,f of which wound he afterwards, on fuch a day, died a**^ ^ <*««*> 
at R. in the county of C, and that one Lippon was affift- ^"„J'*/°**^*' 
ingthe faid Offley, i2fc. The caufe being tried, the jury, 
found that Lippon gave the wound, and that Ojffley was of* 
Jifting him ; and now, upon a motion in arreil of judg- 
ment, it was infiited for the appellee, that the count [ 39 1 
and the verdi£t in appeals mnfl be certain, otherwife no 
judgment could be given aguind the appellee ; but here 
the verdi£^ found another perfon gave the wound, and 
not he againft whom the appellant had declared. Sedper 
Hglty Ch. Juft. This is an exception which might as well 
be made to an indiSlment, as to a count in an appeal, for 
the one ought to be as certain as the other; but in 
this cafe it is certain <mough, for he who gave the (Iroke, 
and he who was aflifting in it, are both equally guilty : 
Then it w^s objeAed, that the caufe was tried in a wrong 
county ; for it was by a jury in C, when it ought to be 
by a jury of both counties ; fnice th^ wound was in one 
county, and the death in another. Sed per Curiam : By 
the ftatute • 2 faf 3 Ed. 6. it is enafted, That an in- • C»p. 14. 
didment found by a jury of that county where the death 
happens, fhall be as cffe£lual in law, as if the wound 
which was the caufe of fuch death had been given in the 
fame count v. 

D4 
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5. CuUifordV Cafe. 

jSaik.38«.s.c. 'H^ HE defendant being indi£ted for murder, was fonnd 
\^U%%. g"^^^ of manflaughtcr at the affizes, and an Appeal 

. ^ waa immediately brought ; the judge gave the appellee 
time to plead till next aflizes, but in* the time the appel- 
lant brought an habeas corpus i^ certiorari^ to remove 
both the Mxly and record into J3. R.s and afterwards the 
parties agreed) and the appellee being bailed^ he appeared 
in court upon his recognifance, and produced a releafe 
from the appellant, and thereupon moved to be difcharged,.. 
there being a counfel fix>m the appellant, and confenting. 
to it. Sid HoU^ Chief Jufticc : The Court will be pot 
(^iTed of the record before he (hall be difcharged; there- 
fore let the habeas corpus isf certiorari be returned, and the 
return filed, then the appellee muft be arraigned, and af- 
terwards lie may plead this releafe ; but if the appellant 
is not ready at the return of the certiorari to arraign 
his appeal, or doth not appear in perfon, the appellee 
' may have zfcire facias to compel him, and if he doth not 

come in upon the return of fuch fcire faciasy he (hall be 
demanded and nonfuit : But the appellee is not yet to be 
difcharged, becaufe there is a reoord againft him in court, 
and. therefore. he nxuft be arraigned upon the indiAmeBt» 
and then he may plead auterfoits acquit^ He. 



[40] :^pertaCnin9» 



Dyer 362. Co. T ANDS may be faid to be appurtenant to zhoufe^ 
Ent. 384. Ci^ MLS either in the king's cafe, or in the cafe of a cotnmon 
*'' ' '* perfon J when they have been let and pofiefled together a- 

convenient time. 
yclT..i59« A nvaj cannot be appurtenant or appendant, as a cotn<« 

n(on may, becaufe it is not an intereft, but an eafement. 
X laft. lai. The thing which and to which it is appurtenant, muft 

agree in nature and quality ; as turbary may be appurtenant 
to* a houfe^ but not to lands ; a leet to a enanory but not to 
a <hurcii ^fcat in a church to a houfe^ but not to land; So 
. an advowfon (hall not be appendant to the fervices, but to 
the demefnes of a manor, for the demefnes are of a per- 
petual duration^ but the fervices are not. 

A vicarage 



A vkarage may be appendant to a mamr^ ttecanfe It is 
derived out of the reSory of common right \ and yet by a 
grant it may be anneited to a matior. 

W. R, fells a mill eum pertinentiis, the jury find a Uln Sld.a4»ain 
"was occupied with the mill for many years. Sedper C»^ ' ^'' 3<* . 
'riamf that Uh fliall notpafs by thofe words«. for it might '* 
be a Ume-kHn^ and may have no relation to the mill i but if 
the jury had found it to be a malt-kiln, it might be others 
wife, 

£• Rex verfus Bifhop of Chefter. 

A N advowfon is appendant to a manor, the owner mort* Aasn, tide A4. 

gages the manor in fee, except the advowfon, it is'^^*'*»» 5»^ 
now become in grofs, but if the money is paid on the day, 
St is liecome appendant again, and if it is paid after the 
day, the advowfon is appendant in reputation $ fo that 
it may piafs in a grant by the name of an advowfon ap* 
pendant, though ^k^ J%//, Ch. Juft* in truth jthe append- 
ancy is deitroyed* 

3* Reynalds verfiis Kake« 

£Pafch. 9 Will. 3.] 

^ WO eopareeners rfa manor; the demefnes arc allotted AatM,dtk Ad- 
* to one, and xhtfervica to the other, the manor is w»ft«.$,c 
gone and the advowfon becomes in grofs ; but if one die 
without iflue, and the manor defcend to her who had the 
fervices, p^ Holt^ Chief Juftice, the mailor is reviyed [ 4^ ] 

again, and the advowfon becomes appendant' as it was 
before, for the feverance was by a& in law. 



2(ppretltteeiBf. -y^* Indidment 17, 21- 
Travers 8. 



i« Punting V Cafe. 



A N order to difchaige an apprentice was quaflied, be* Oitetodir, 
^* caufe it n^as to the trade of a tallow^himdltr^ which ^^^^ *"JSl^ 
is a trade not mentioned in the ftatute (a)\ befides it was P'**"**^****^ 
under the hands and feals of three jufiicts^ when tliat 
fiatute requires there Ihould htfour* 

[a) Vide ac. 2 SalL 471* R. contra Str^ 663* Mm, contra I Sott. 3d cd« 513. 
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2. PeckV Ca/t. 

[Mich, lo Will. 3.] 

jSaik.66. S.C ^|-iH£ maftcT took an apprentice in hufbandry, and 
Where the maf- 1 before the timc of apprenticefliip expired tlie maftct 

tcT dies, hii ex* .. J » 1 a ^t_ I- • \. j • 1 t 

ccutors having ditQ, and left the apprentice impotent and a cripple*, the 
aflPets, ibaii pro. juflices made an order, that the executors of the mailer 
^renticc^Sai. ^^^^^ icccive and provide for this apprentice: but this 
ia66rsho.405! Order was quafhed, becaufe it did hot appear that they 
had ajksf or that they lived in the fame county ; and^^by 
Jujllce Giles Eyre^ this is a perfonal truft, and determines 
upon the deatn of either the niafler or apprentice, and 
the executors may be of no trade, or of another trade 
than the mailer was ; but he held, that an a£lion of cove- 
nant wouM lie againft the executors, but then the plaintiff 
muft prove ajets {a). And per Hclti Ch. Juft. by the 
cuilom of London in fuch cafes, the executors fhall put 
out the apprentice to another mailer of the fame trade ; 
and in other places, where a mailer hath a great fum with 
an apprentice, and covenants for his inltru£lions and 
maintenance, it would be hard to conilru'e his deuth to 
r 42 1 be a difcharge of thofe covenants ; and that it hath been 

adjudged, that though the covenants for inilrudlion may 
failx yet he ilill continues an apprentice with the executoxs 
or adminiilrator, to be maititaimd by them^ 

(a) It is more corredtiy dated in may make his defence by pleading no 
the report 1 Salk. that the executor aiTecs. 

3. Anonymous. 

Mod. Ctfet,7o. np H E mafter brought an adlion of covenant againil his 
l^ou ht core- apprentice for departing out of his feprice at fuch a, 

nant againil the time. The defendant juilified by virtue of a licence from 
apprentice for his mailer to depart at that time: and iiTue being taken 

den 24. declaration the mailer fliall not give evidence of the de- 

fendant's departing without leave at any other timet becaufe 
in this cafe the time is material and not tranfitory, as in 
trefpafs and other cafes. 



4. White verfus England. 

4 Mod. 14^ -TV E BT upon the llatutc of 5 E!iz, for uGng the trade 
upon thc^a^Lte ^ ^^ ^ ^^^^^y "0^ l>c»"g apprentice to that trade for fcven 
for Che ufing tlie years. The defendant pleaded, that his father was a 

freeman 



appro]irlatfon« 42 

freeman pfLdnJofiy and that he (this defendant) was his traacoratlkr, 
cldeft fon } and that by virtue of a cuftom in London^ the JJlJt^Jf ^^ ^'**^ 
cldeft fon of a freeman in re patrimonii- might ufe his trade ufed in 
father's trade. The plaintiff demurred to this plea^ and ^m>^^ ^ '^ 
the counfel for the defendant did not infift upon it, but Sj^^^*^ 
objeded, that the declaration was ill, becaufe the plaintiff auik. 
did not aver, that the trade of a tiler was an art or myftery 
fifed in England^ at that time when the ftatute was made* 
Bed per Holt^ Chief Juftice ; the very trade is mentioned 
in this ftatute, and therefore it muft neceflarily be in« 
tended| that it njoas ufed at that time^ 

5. The Queen v^rfus Collingwood. 

TH £ defendant was indi£ted, for enticing an appren- Mod. Cafei z^t. 

tice to take away his mafter's goods, which he (the Enticing an ap. 

defendant) did receive, istc. Upon not guilty pleaded, Jwaf h'."^ 

the defendant was found guilty \ but upon a motion in ter't goods, not 

arreft of judgment, it was held ^ /fo/r, Ch. Juft, that ?*^"^^* 

the indidiment was ill, becaufe it did not fet forth that the aaoaUj uL^ 

apprentice did aHually tale away any goods : for an entice^ away. 
ment is not criminal, without fomething done in purfuance 
of it; It iatrue, this indidment fets forth, that the de- 
fendant did receive the goods, which implies that they 
were taken away, for other wife they could not be re- F a^ 1 

ceived; but a charge in an indictment muft be poiitive» iHawtck 

certain, and dire£l, and not by implication. r. 6o. ' ^ 



aipproprtation. 



AN appropriation of an advowfon^ churchy glehe^ titie, Plowd.495* 
{3*r. muft be to fome My politic or corporation ; and 
when it was made by the patron or firft founder, the form 
was thus : £go W. R. de H. concejji eccleftam fsf advocation 
nem meam di /f., cum terris iff dectmis omnibus ad eamperti'^ 
nintihus ahhati de S. btc. fo that not only the advowfon and 
profits of the church, but the incumbency itfelf, which is 
a fpiritual thing, vefted in the appropriator. 

At common law an appropriation could not be made but 
to a body politic, or to a corporation, for a natural perfon is 
pot capable of it, becaufe he cannot be perpetual, and an 
appropriation makes an incumbent perpetual. 

And 
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atftitrament* 



H«b* 397* 



YMe Stit« ^ And. at ^Mftmdii law it coiild not be made to a tay^perfifr, 

H H^'^* ^ for as he could not be an incumbent by a prefentation, fo 
c. \}^ ' ' ^ ^1^ ^^^ by ^^ appropriation^ which is but a more 
laftjng incumbency. 

l^efe appropriations M firft were made to aUasj deans, 
Uid/aie eorporationSf who. might adminiftet fiicramentalsy 
and had cure of fouls; but afterwards by difpenfations 
diey were made to fpiritual corporations agregatr, who 
^mCoak497. had no cure of fouls, as to deans and chapters^ and at la(t 
to nuns under pretence of hofpitality. Grande nrfas^ as 
Dyer calls it. 

An appropriation cannot be granted over, for^ it is ao 
incumbency, which is a fpiritual thing, it is included in 
the fpiritual fonflton, which, beitig of the higheft truft^ 
cannot be transferred. 

It cannot be made without the patron^ for his advowfon 
being a lay inheritance, cannot be diveded without his 
cottfent ; neither can it be made without the confent or 
concurrence of the king, becaufe the advowfon itfelf is 
held of him mediately or immediately, and he {hall not 
lofe his poflibility of efcheat or lapfe, without his confent;. 
but an appropriation may be made by the patron, and the 
king ading as fupreme ordinary, without the bifliop : and 
thereafon is, becaufe, before the reformation it might have 
been made by the king, by the patron, and the pope, and 
whatever the pope might have done is now veiled in the 
king by the ftatute of ff. 8. 



cannot be made 
without the fa- 
croiu 



[44] arbitrament -y^^ The Doarine of 

Awards, Cafes Temp. Lord Hard- 
wickc 181. Burro. 277> 278, 701. 



l^mpifage. 
Codb. 241* 
I Lev. 174, 
1 Sdik. 7i« 
K)d,50. 



Vent. 116. Sid. 
428. a Saund. 
i%f* Mod. 275. 
Jones 167. 
I Roll. a6&» 
cdiitra. 



Tt/'HER E an umpire M to be chofen by the arbitratOfB>. 
/^ ; the fame time may be limited to the umpire as wa% 
limited to them to make their award \ for by choo&ng. aa 
umpire they determine their own power. 

Where a fubmlflion Mras to the award of -^. and.5.» iim 
fuod they make it by fuch a time j^ and if not then, to 
Ae fentence of fuch umpire as idley (hall choofe, ita 
quod he make his umpirage in the fame time } an umpirage 
fo made is good, becaufe here was no concurrent authority^ 
fbr by choofing an umpire the arbitrators had determined 
their own power-, and therefore, though the arbitrators 

(hould 
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fliooM make an award after they bad chofen an umplrei 
the umpirage fiiall be good, but the award void. 

The law is the iame» if the umfin was appointed by 
die parties themfelves ; for it is not an abfolute and con- 
current jttrifdi&ion, it is only a power given to the umpire 
to aA> and that his umpirage fhall ftand^ if the arbitratoili 
do not zQL and make an award. 

Where the . f ubmillion is ita quod the award is made Pttrfuant <» the 
under hand smd feal, and the award is only written, but p]|^|^o^' ,,2 
not fabfcribed, it is void (a)', but if the arbitrator make his m. 2 Bulk 
mark, it is fufficient. 1 10. 1 Cro. »7t. 

399* I K.^« ^^» *^t* Yel. %Qi* 1 Vest. 50. 

The fubnuffion was to an award of IT** R» and tiret 
morty ita quod it be made by all four, three, or two of them, 
in fuch cafe an award made by two or three of them is 
good, becaufe die joint authority, which was firll given to 
all four, was diftributed by the ita quod^ bfc. and an autho- 
rity may be divided, though an intereft cannot. 

A» and B. fabmitted all controverfies concerning their Pal»« '08. 
tide in /f., a fum of money was ^warded to one, and that 
he ihould releafe all aflions ) the defendant to avoid this 
award, avers there were other anions : fed non allocatur, 
for it (hall be intended only of fuch aAions as they had 
power over by their fubmiflion ; and if be ihould be fued 
for not releafing any aAion which doth not concern this 
title, he may plead the award as to that was void. 

{d) If the fubmiffion b ita quod not being indented k immaterial. 
Htkt award be by deed indented, its Barnes 56. 



1. Freeman vcrfus Bernard. [ 45 ] 

[HiU. 8 Will. 3. B. R. I Ld. Rayip. 247. S. C] 

/^ASE on an agreement, th^ defendant pleaded a fub* 1 Salk. 69.S.C. 
V mifion, toV. and an award made to fign mutual re- ^^^'^^^ 
leafes adjudged an ill plea } for it is not intended, that the ^icaf^To? 
breach af the old agreement (bould be di(charged by this good, vide 
aw^rd, hut by the releafe; it is otherwife where the ^^''HS* 
award idelf dKcharges the old duty and gives % new 
on^ 
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I. Brown verfus Burlacc. 
[9 wai. 3. B. R.} 



iN this cafe it was held, that the Temple is cxtraparo* 
* chial, and not within any parifli, that it is not within 



The Temple is 

there wM^not fet thc city of London^ fo as to corac within the cuftoms, but 
•fide. Poftrt, it is within the county of the city, but that thc Jf^biU 
Privilege 11. JTryars was within the jurifdiSion of the city. 

That both Dugdale and Stow tell us, that the Temple is 
privileged from arrefts by the grant of the king: &edper 
Holtt Ch. Juft. If the king hath made fuch a grant, it is 
void, becaufe the Templers have no court of juftice within 
thennfelves, yet the Court inclined not to countenance ar- 
Sklo. 6S5. rcfts in the Temple in term-time: but would not fet afide 

the arrcft of the defendant, who was arrefted in thc ?Vm- 
ple^ and fo he was held to fpscial bail. 



2. Anonymous. 

[Pafch. 7 Will. 3. B. R.] 



Mo<ir 767* 



A DJUDGEDjthat a common bailifFis not bound to fliew 
6 Rep 54.. O his warrant, either at the time of thc arreft, or at any 



Re 6 A "** warrant, eitner at tne time ot tnc arrelt, or at any 

common bliiiff time after; but he is bound to (hew the caufc of the arreft, 
is not bound ro and at whofe fult \ but a fpecial bailiff may be required to 
^r, butTJbe- ^^^ ^^^ * warrant, for he is not known as a common 
ciai baitiff Ia. bailiff is, and no man is bound to fubmit himfclf to one 
* f 46 1 ^^o *s not known or prefumed to have an authority. 
3 Cro. 1S0.408. If a writ is returnable, 9 Feb. or 09ah. pur. the defend- 
Mooryii. Sid. ^^^ cannot be arretted by virtue of fuch writ, cither on 
the loth or nth of February^ though it is before the 
quarto die pofts if he is arrefted, the officer cannot jufttfy , 
it, either in trefpafs or falfe imprifonment brought againfl; 
2WUr. 37». him; but if the defendant be taken on z ca.Ja. on the 
ninth day of February^ which is the very day the writ was 
returnable, the arreft is good. 
Pif. 8 v^U. 3. Where a capias is awarded againft W.R.y and a common 
bailiiF knows the writ to be in the hands of the (heriff j 
per Holt, Ch. Juft. he may arrcft fr. R, without adually 
having thc warrant. 

An 
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An arrdl in thc-ni}»ht is good. 9 R«P« ^6. 

Oaearreiled in Wefiminfter-hzW^ fedente Curioj tn«y be Buift.Ss. vi<!# 
^ifcharged upon motion, if the arrcft was on mefne proc^y Cromj.jt?i6i: 
but not if he was taken in execution, but even in that b. Comyns, 
cafe the officer is punifliable, per Curiam* PriirUege, a. ' 

In cafes of peers and corporations the procefs is a dif- 
iringaSf for they cannot be arretted. 



"Mmlt anD Batterp. 



ADJUDGED, that the defendant may juftify an af- xSaik.407. 
•**' fault in defence of his perfon, or of his wife, becaufe 
they are but as one perfon ; fo he may in defence of 
his matter, becaufe prote&ion and allegiance is^ due to 
him. 

So he may juftify in defence of his father or tncther^ 
Aildren within age ^ and even a f wounding may be f x Roll. Rep. 
juftified in defence of his perfon, but not of his pof* '9* 
feffions. 

♦In aflault, b*^. the defendant may juftify the aflault t« Hill. 8 will. ^. 
favc his perfon, but not to defend his houfe or pofleffion ; ^- ^* ' ?*]*'^ 
for in fuch cafe he mutt plead ^nolliur wanut impofuit ; but ^i^^ roIi. ' 
the law feems to be, that he may juftify an alTault in de* 54^* i'>'<^h. lo. 
fence of his boufe^ though in (uch cafe he cannot juftify ^ [ 47 ] 
any wcundistg. 

In trefpafs for a battery and wounding, fon affault de^ Son affauic de 
mefne is a good plea, for in this aflion the trefpafs is the ^«7orVba^ 
principal; but in maihem it is not a good plea» unlefs it teryand wound. 
:q)pear, that the aflault was fuch as endangered his life, '"e* ^ut ooi in 
for a man cannot juftify a maihem for every adault ; as ^^^^\.^ 
for inAancCj a man cannot juftify drawing his fword, 
and Cutting off the hand of another, becaufe he ftruck 
him ; but in fuch cafe the defendant ought to plead the 
aflault fpecially, (viz.) That the plaintifi^ aflaulted him 3 Cro. iCS. 
and knocked him down, £5*f. ei ft maltim illiquid evenU, ^^^* S47« 
faV. Je inJMriafua propria^ l^c* 

A matter may juftify the beating his apprentice, fer* i Hawk. c. 6o. 
vant, fcholar« iffc, if the beating is in nature of correAion ^' *3* 
only, and witli a proper inftrument, otherwife immoderaU 
eaftigawt is a good reply ; and fo it was adjudged in Keiti^ 
Ciife, per Holt, Ch. Juft. 

Aflault 



47 aiSgnmtiit cm tte ^Statute, &g 

ThedeTcnter Aflault and battery; die defendant ju(Uficd> for that 

jaftMied, that he ^^ plaintiff was his apprentice, and 4hat he Umpore qu9. 

tice gentle cor. &^* g?^ him gcotle jooCTCGnon, and traverfed that he 

reAion, but did was guiltf at anf time hefore or uftser he was his appren- 

aot foy £» ivhat. ^j^^ . ^^^ j ^p^^ ^ denuurrer to this pies it was adjudged 

ill^ beeauiie the defendant ought to ihew 4bnie caufe ipe- 

cially, or the fault for whidi he beat bis ;ipprcfitice| and 

then conclude ahfyue ioc, that he beat him before or after 

that time. 



ZfSisntntnt on tl^tH^utt 32B.8. 

Cap. 34. 



Conditiom »d *T^HE leflbr made a leafe for years, and afterwards' 

Z7^^^'^^ affigncd his reveifion to IT. R. Adjudged, that all 

iMdr«t annex. Conditions and covenants between the leflbr and leflee 

cdiothercver- which ooneem the thing demifed, or rent refeiTed; as 

^affi******* for inftance, conditions or covenants for repairing^ f^t. 

Co, Lit. 'lis. b. fy^g ^^ ''^^t ^f* 9fe annexed to the reverfion by this 

385. a. iSaSk. ftatute, and pafs with it to the aflignee, fo that he may 

317. 5 Co. XI. tgfcg ^ (^^^ advantege of them as the leflbr himfelf 

might have done before he made any aflignment; 

[ 48 ] . but not any coUatend covenants^ as to pay a fum in 

grofs, fs^c. are transferred to the reverfion by this 

ftatute. 

Adjudged, that a barg»nee is an aflignee within this 

ftatute ) and fo, if he grant his reverfion to the ufe of 

W. R, and his heirs, the ce/fui que ufe and the bargainee 

Co. Lit. st5. b. are in by this ftatute as ajjigneis^ for they are in by 

cCoTna.^* the limitation of the grantor, and quoad him they are 

affignees. 
Who itaaaf. If a man makes 9 Icafe for life tojf., and afterwards 
Sw^'^l^Ui^!' grants the reverfion to B. either for life or years, B. is an 
SS5, •' aflignee within this ftatute ; but if he grant the reverfion 

only of two acres, or part of the land, he is not an 
aflignee within this ftatute to take advantage of condi- 
tions, becaufe he hath but part of the reverfion, (f. t.) a 
reverfion in part of the demife, and the conditions being 
entire^ and againft common right, cannot be appor** 
tioned. 

The 
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"The affignee of a rent, without the reverfioii, may i Lev. is. Rayw 
Inaintain an aftion of -debt for the rent, if there was an "• *"•* 30|« 
attornment made^ fo by that and the affignment a privity 
of contrail pafies. 

Tboueh the leflee affigns, yet the lefibr may have aa 
a&ion of dd>t for the rent, and fo may his execntor ^ for 
there is a piivity of contradl between them. 

But the heir of the leflTor cannot maintain an aAion of slid. 117. 3 Le^ - 
"debt, becaufe the eftate is not in him, but in the affignee, '54- 3 Co. »•* 
and there is no privity of contra£i between them. 

Debt for rent was Drought againft an affignee ; the de^^ 
fendant pleaded, that he affigned over his lesrfe ; this is 
i)i, unlefs he ihew atfo, that the leflbr had notice of the 
affignment, and that there was nothing dfie ^t the time of 
the affignment \ but covenant itrill He againft the leflee^ 
afta: fwh am afl^gnmont and accej^tance of rent. 
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I. Matters Kferfus Lewis. 
X*rm. 7 Will. 3* B. R. i Ld. Raym. 56. S. C. Skia. %\6^ 

Ow C.J 

A Creditor of W. k. tfttadies itHmef in the hands of the % Mot. >$, y\^ 
ordinary. Adjudged, that it could not be, for a fo- ^A^!^***^ 
teign attachment cannot charge any otHer perfon than the chtrgn oftiy 
debtor htmfelf, wUch the o^dinaiy is not, before goods th« debtefr. 
t)f the iiitefta;te come to Ms hands, for no creditor of the ^f^J^^^c^ 
lateftate can f«e him till he haith a£iual feifin, and befofc 36 j.' bi. V^^. 
fuch feifitt he hath fb little iittereft in the matter, that he 3 wnr. 197. 
can neither releafe or bring the zQiion % but goods in the ' ^^ ^^^ 
bands pf an executor or adminiftrator may be attached by 
^ foreign attachment, becaufe they are debtors ; and yet 
by this means « debt upon fimple contra£t may be paid 
before a debt upon Ipeciaky^ 



VoulfL 
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attorney. 



Money awarded 
^f^i> attached. 
Vide I Sid. 327. 



tRoII. Abf 5^1* 
10^. Cro. £1.63, 
S6. t Leon. 30. 
Cooiyni, At- 
CichmcflC, I. D. 
I Roll. Rep. 
268. Where a 
procedendo was 
granted ftfcer tn 
■ttachmeoC- 

[50] 



2. Ingram verjus Bernard. 

[HUl. 13 Will. 3. B. R. 1 Ld. Raym. 636. S. C-} 

^HE arbitrators made art award, that JT". i?. (hould 
* pay fo much money on the/econJ day of January^ he 
having given a bond to perform the award that was at- 
tached on ihtjirjl day of January^ and the money awarded 
was taken upon that attachment on the ficond day ofja^ 
nuary. And per Holty Ch. Juft. This would have been 
a good plea in an a£tion of debt brought upon the awards 
but not to an a£lion of debt brought upon the bond of 
fubmilTiony becaufe the bond is forfeited ; and when a 
bond is forfeited, it is not the money in the condition^ but 
Che money in the bond itfelf which is attached. 

A debt due by judgment obtained in the courts of Weft^ 
minjlery whether the a£tion was for debt or damages^ 
cannot be attached by the cuftom of London. 

' 9 
A creditor of IF. A. attaches his debt in the hands of 
of JV. S.f who was indebted to the (aid Jf^, A. \ and this 
being removed into B, R. by certiorari, a procedendo was 
granted, becaufe the party cannot have the like remedy in 
B, R. as Ke may in London. ' Et per Curiam : If A. (hould 
fue Jf^. here, and the defendant (hould plead the foreign 
attachment, we will allow the cuftqmj becaufe it comes 
in by way of plea ; but where it comes by way of original 
fuit we cannot do right to the parties, therefore a proce" 
dendo was granted. 



%tU>xxvt^. 



I Inft. TiS. 
8 Rep. 5S. 



TN all aftions at common law^ and in all courts, both 
•* the plaintiff and defendant appeared in perfon ; for the 
writ commanding them formerly to appear, it was under* 
ftood an appearance in perfon, and therefore the entry is 
ftill qtiarem ohtulitfe; by which policy there were many 
vexatious fuits prevented and avoided 5 for the' parties 
were compelled to follow their fuits in proper perfon, and 
could not otherwife profecute, unlefs they had the king's 
fpecial warrant for that purpofe. 

But though the parties could not appear by attorncyt 
yet after appearance, and when the fuit was in anv of the 

lupc^or 
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faperior courts at Weftminjier^ they ha<l power to allow 

them to proceed by attorney; but in other courts that pri- F. N.B. ft5. c. 

vilege was not allowed, but the party mufl fue out a ie^ 

Jhnus poteftatem de aitornato faciend*. 

One who is attorney of record^ may bring an aftion of Adionfor hit 
debt, or an a£tion on the cafe, for his fees ; but he who ^^^ 
is not an attorney of record can only have an a£iion on . 
the cafe. 

Affum^t by an attorney; in which he declared, that Allen4. sj«e« 
the defendant promifed to pay his fees; the defendant ^?'/', ^n^ra. 
pleaded the ftatute 3 Jac.^ and that the plaintiff had not sle^ftat^xGec.s. 
giren him a bill under his hand ; and upon demurrer to for regulating of 
this plea the plaintiflF had judgment, becaufe the ftatute S^t**^^'''' 
doth not extend to a fpecial a£lion upon the promife. 

2. Anonymous. 

[Trin. 3 Annae.] 



1 



F an attorney appear, and Judgment is againft his client, ^ S«Ut. 88. S. €. 
and he had no warrant ot attorney from him to appear, J[^^ "r*"**'' 
the queftion was, If the Court would let afide the judgment ? without a^war. 
Etper Curiam : If the attorney is refponfible, it Ihall not »nt, and judg- 
be •fet afide, becaufe the judgment was regular; and I^"jJft*j}5J**cj}. 
there is no reafon that the plaintiff fliould fuffcr when he ent, it AaU not 
is not in fault : But if the attorney is not refponfible, or ^ ^^ tfide» if 
fufpcftedtobe unable, the judgment Ihall be fet afide, J^^p^"^^^** 
for otherwife the defendant has no remedy. * F ^ I 1 



;^ttornment. 



Quarn verfus Rowe* 
[HiU. 5 Will. 3, B. R.) 

^HIS cafe Is reported in i &i/i(., by the name of Gwam* i Salk.9o. S.a 
-^ ^ d^ verfus Ibe^ but not in the following manner, 
which was thus : 

Jf. Tenant in tail made a leafe to XPl R. to commence. Wheie an at. 
five years after, but in the mean time he levied ^Jine to *»"!">«»*""«- 
L.R.<^ to the ufc of the conufce and his heirs ; afterwards Tiw^q!! sSu 

E ^ the 387. ■ ^. 



jx dderment 

&e lelfee entered by virtue of this» and At conoTed 
brought an s^ion of debt againft him for rent arrear 
refervcd op the faid leafe ; and upon a demurrer to the 
declaration it was obje&ed, that it was iU^ becaufe Ac 

Sl^^intiff did BOt fet forth any atiommetU, and he being 
X by the ccffwton law, and not ij iiejlaiute of t/fes, an a#- 
tornmem is neceflarv to create a {privity and to fUfport this 
a£lion: But this, objection was not allowed, becauie the 
iefleej having oidy an inier^e termim at the time of the fine 
levied, could not attorn ; aad the reverfion upon his teml 
.pafled at that time as included in the jpoflelfion. 

IT. R. made a leafe to £. for fifty years, and sifiet- 
wards granted his reverfion to Jt., then £. aifigncd the 
terip to R. beforeany attornment, and before he had no^ 
tice of the grant 6t the reverfion: Adjudged, that the 
whole eftate is veiled in R. immediately, and that the 
term Is extinguiflied; for in this cafe there is nobody to 
attorn, and therefore the law trelts aU in 22. without any 
attornment. 
1 Vent. S4S. * The leflbr granted the reverfion to another, and after* 

* [ j2 1 wards brought an aiflion'of debt for die rent $ the lefiee 
pleaded, that he had granted away the reverfion, but did 
not fet forth that he attorned : Adjudged, that this plea of 
itfelf amounted to an attornment. 
9 Cm 87. Adjudged, That an attornment to part is good for the 

whole, for it (haU be takfcn moft ftrongly againft him^ 
and he having only m power to ailent, he cannot divide 6t 
apportion the thing granted. 



;Stjetment See Stiperftltious Ufe 3. 



1. Matthews ver/us Carey* 
[Mich. I wai. 3. B. R.] 

s s«lk. 107. |N trejpafs for takiJ^ a diftrefi, the defendant juftified, 

%f' ll »c^' ^"^^^ ^ prefentment in the lee$, for an offence, ^r. and 

pafs'the ddcnd. did not aver in his .plea, that tlie offence was committed s 

■ntjuftifiedun- and upon a demurrer it was adjudged, that he need not 

men* fnVHt ^^^^^ ^"^^ an ifvermevt^ becaufe as to him it is not ma- 

%Qd good. ' terial whether the offence was a£tually committed or not, 

• * it 



}tUfufficient that thp jurj hsid prefented it; and as<o 

^hb matter} the Court diuinguifliied between a replevin^ 

and a trej^i^ii for in the firft cafe the bailifF is an aElor% vide 2 Str. S47. 

jind muft recover upon the n^erits qf the caufe, but in C10.EiU.S85. 

trefpaffi be is only to e^Lcufe the wrong alleged againft himi 

but the plea wa9 adjudged ill upon another point : which 

fee in I &i/i. io8. 

2. Adjudged, that ivi'f«rit;/^/Ai/ ought not to be ayerred| N^gatiYe pleas 
^caufe a negative cannot be proved \ but affirmative pleas "^ea^c^'Lit. 
fnuft be averred, with hocfaredmeft vmfican. 303. 'comynH 

Pliader, B. 33. 

3* * In debt upo^ a bond for performance of cove- where hoc p^. 
pants, the defendant pleaded performance;, the plaintiff "^'.^TJ*^- 
replied, that he was bound to give him (the plaintiiF) an ^^^^r ' 1 
account of all money received, {ffr. and (hews, that lo/. v 5S J 

fame to his (the defendants) hands, and that he had not 
accounted fpr it ; the defendant, in his rejoinder, confefled 
the receipt of the money, but pleaded, that he laid it up 
^n his mailer's houfe,\and that it was ^oXtn^M hoc paratus 
eft virtficare ^ Adjudged, that this averment was propefi 
and that he ought not to have concluded to the country, 
becaufe, having alleged new matter, he ouglK to give the 
plaintiff liberty to come in and anfwer it. 

But now tnie wznt of paraiuj efi verijuare^ or proui petef 
ter reccrdum^ is aided by the ftatute 16 Car. a« 

4* Mafon v^ifus March. 

[Trb. u Will. 3.] 

itJ foUi imprtfonmenty laid to be in the vacation, the de- Where a tefte of 
-* fenclant pleaded a writ iffued Ufie in term-time, per quod ^^'of ^ftic?" 
he took the plaintiff; he may reply^ that though it was Jnaftnicnt&'aJl 
tefie in term^ yet he took him in vacation; for per HoU^ not be againft it; 
Ch. Juft. where the tejie of a vfrit ie in fupport of juftice, ^^^f^'^fV^ 
no averment (hall be admitted againU it, otherwife where «rioog. 
it is to juftify a wrong dox\e« 



^tjoturp^ 



1. 1^ or only he who brings the replevin^ but the avowant Wow4. 391. 

•^^ alfo is an aftor ; for the one fues for damages in tak- 
ing the cattlci and the other fues for a retorn habend^^ or a 
£ 3 reftitutioQ 



55 autbodt^ 

tellitution of the goods taken ; and therefore the avowant 
(f.^.) the defendant mud conclude his avowry as de^ 
.'^JLi clarations are concluded, and not with an bocparatus ejl 
^ ^^ifi^ore^ for he is an a£lor, and his avowry is his de- 
claration! and the return of the goods is his recovery. 

Sit. III. 2. In an avowry hx damage-feajanty the defendant intirled 

himfelf under a leafe of the hufband, and for not ihewing 
it was by deed, for that it could not be the leafe of the 
wife, but of the hufband only } and this being made an 

r ?4 1 objection, it was difallowed, becaufe the plea was by way 

of bar, and a bar is good to a common intent. 

» Lev. 92. 3, In replevin^ the defendant made conufance, for that the 

fsaUcf 94! goods taken were the goods of W. -R., and not the goods 
of the plaintiff^ and upon a demurrer to this avowry, the 
avowant had judgment; for thoughhe did not pray a return in 
his avowry, yet he (hall have judgment for a return, becaufe 
it appears by the declaration, that the defendaiit took the 
goods, and fo had the pofleflion of them, till by the re-* 
' plevin they were delivered to the plaintiff, and dierefore 
they (hall oe returned to the defendant, that he may be 
injlatu quo prtus^ l^c. 

4. In replevin^ the defendant avowed for damage-feafant^ 
and had a verdi£l : Adjudged, that he (hall have a 'retorn 
hahentP for the cattle, and a ca.fa, for the damages ; but 
if the party tender the cods and damages, the (heriff aftei^ 
fuch tender ought not to execute the retorn hahend\ 

D Cro. 162/ But if for want of fuch tender the (herifF doth execute 

the retorn- halend^^ and afterwards the cofts and damages 
are paid, a writ^ conjfare poterit^.tsfc, lies upon fuggefting 
that the cofts, hfc. are paid, and this is to deliver the 
diArefs, and ^is is called ^ writ of reftitution. 



5. . Parker verfus Meller* 

[Pafch. 2 Anns.] 

T N replevin^ if the defendant had the poffeffion^ it is a 
^ good bar againft the^plaintiflF if he has no title, but he 
cannot give a return, unlefs he (hew a property in the 
goods ; and it is fufficient if they were delivered to him^ 
for otherwife the judgment inu(l b^ quod quarem nil capiat 
per Mlam, but no return. 



'^ni^OVitV. See Deputy, A Leaf? 
at Will, 3. 



( ss ) 
maiU 
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I. Wyatt v^^yZ^/ Evans. 
[HU. 5 Will. 3, B. R.] 



DEBT for 99/. upon ^plaint levied in an inferior courts Where bail 

and bail put in; afterwards the caufc was removed femovaiT.'*"* 

hj habeas corpus into j9. R.^ and there the plaintiff declared caufe by habeu 

IS in debt upon a bond for 6 1. The queftion was, Whether c«rp««» »» n^t 

the bail put in here, upon the habeas corpus^ (hould be ^*****' 

Kable ? and adjudged, that they (hould not, for it was Vide Cromp. 

pother caufe of aftion than that to which they were baiU ^^' ^a?- 

2. Anonymous. 

[Pafch. 4 Anna:. B. R.] 

Tx EBT was brought in C. £., and a recogni7<ance taken. Debt in B. R. 
^^ and an a£tion of debt was brought on that rccog- °" ■ "^°^"l". 
nizance mB.R. The Court was moved, that there might ""J! ^ 
be nofpeciat bail given, for that this was only a device to 
better the fecurity, Sed per Holt^ C\\. Juft. and Poweily Comym, Bail, 
upon a recogni2ance of bail in C. B. no ca^as lies, becaufe ^' 3* 
It is for a fum certain; but upon the like recognizance iu 
B. R. a capias lies becaufe it is body for body^ and there may 
be a rcafon to help them tp a capias upon the recog- 
nizance ; and per Holt^ in debt upon a judgment pending a 
writ of error, the Court will difcharge the defendant upon 
common bail \ but per PoweJIf Juft. it was anciently other** 
wife. 

3. Butler ver/us Rolls. 

THE defendant was fued on a bail-bond j to which Mod. Cafes i 5. 
aaion he pleaded, and had notice of trial; and then JlJJ'^^JeT.id" 
he moved to ftay proceedings on the bond, upon bringing upon the bail - 
the principal, intereft, and cofts into court, which was bringing in the 
granted, fo as he bring it in fuch time, that the plaintiff JiHiKl'j 
irujghjt not be delayed of the trial, otherwife to proceed, cotu into conn. 
ij. It was ruled per Holt ^ Ch. Juft. that the ancient [ 56 ] 

courfe was, that a bail-bond could not be put to fuit till Mod. (hies 129. 
a rule was had to amerce the fhcriff, for not having the JJ^^^^f* J|^,i"* 
body at the return of the writ ; and the courfe now is to [„*« ftay, If 
ftay proceedings on the bail-bond, if there is no return of ihrrc is not re- 

Z apt corpus. tumofaccpi 



5& 



^il^ 



5. Craggett verfus Glpver. 



Mbd^. Calet3oi. A FTER a prifoncT for debt under 100/. was difcharge^ 
•^f^^2 Jinr ^1 *« juftices, purfiiant to the aft of poor prifoncrs^ 
ii^tai^enmuft he was taken again for above 100 /• at the fuit of one' 
toi r^«i uu. icax^ ^ixdL it was rulf d, that h^ muft find i^cial baiL 



6. Gibbons verfus Dove. 

Mdd»Cafts2to, Tj AIL was put in upon bringing a lurit of eiror$ the 
^^'xhTXll ^ courfe is, that the other fide (hall have ^enty dajs 
4de hath twenty to except againft themi which exception muft be entered 
4ayi time to ex- in thc book of the clcrk of the errors, and then he who 
wt^Mnft excepts, muft take out a rule to put in better bail| and 

ferve the attorney on the other fide with it} but fujch rule 

Qc^ds not.be fi:rved within twenty days. 



7. BarneyV Cafe^ 

5: Mod. 3*3. A it Fcmc covert was indifted for pftty ireaftm^ in murder- 

thari^Udlaed *"g ^^'^ hufband 5 and thc grand jury having found 

isx petit trcstfba. the bill, ihe was brought to. the bar, and moved by her 

counfel to be bailed } and there being (biKie affidawU 

read of the fa£t, by which it appeared to. the Court that 

the profecution was malicious, and there having beeii^ 

no proceedings for fpme time, either upon the indi£lment 

or the coroner's inqueft, the Court thought fit to bail her.. 

ft Cro. 73S. ' 8. Adjudged, that though non efl inventus is returned 

Moor* -o!** •P^'* * ca.fa,, againjt the principal^ yet the Court will re«* 

Ca. fa. ^againft ccivc a render I to they will upon die return of the firft 

*« P""*^^?'* fci.fa. againft the hail^ and fo they will upon the return of 

ventui "returned, the fet^pnd fit. fa. fo as it bc done on the day of the return, 

yet the Court ' either fitting the Court, or afterwards at a judge's cham-. 

^IteHnVlv r ^^'^ ^^^ though the Court doth receive fuch renders in 

of the laii/ ' favour of the bail, yet it is de mera gratia^ and not dejure^ 

and therefore the bail cannot plead fuch render to zfci.fa^ 

brought againft them. 

Where the bail p, * But in "z fcire Jacias againft the bail, they may plead 

Sarfi'of'uie * ^^^ death of thc principal before thc return of the a^ias : 

j»rincip]t. for they h^d time till then to render him, bu.t not after- 

5 Mod. 167. wards, for by the return of non efi inventus* the recog«« 

^ r "^ -J* nizance is forfeited. 



%Q^ King ver^s Sharp,^ 
[HiM. 7 wa- 3. B. R.] 

CCJRE faoM againfi tie ^tf/Y, who plead^ That the sMo^.i€7w^ 
*^ principal died before the return of the cdpiai, (s^c. ^^^^^^ 
and upon a fpecial demurrer, this plea was adjudged pai^vefore* 
111 ; for it fliould bcj that he died' before the return of any the return of cfaa 
fitter, that it may appear he was not alive at the return J^ wkl^Ju 
ot the firft capia/f for if he was^ the recognizance is for* not fooA. 
feited. jon« »9- 

11. Now the reafon why the death of die prineipai 
before any capias fued out, is a good plea^ is, becaufe 
the principal had eIe£l;ion either to pav the money, or ta 
Tender his body to prifon, and the lait is become impot. 
fible by the aft of God. 

12. But the tail in a writ of error cannot render the 
jprincipal in difcharge of themfelves, becaufe they are. 
Sound, that he fliall profecute his writ of error with 
^tk€tf or pay the money, if judgment be affirmed^ 

13. Grofvenor verfus Soame« 

« 

[KU. a Will. 3- B. R.] 

iT the iheriflF take infufficieni bail^ no aftion lies againft Moa.Oifeii9i^ 
^ him s but if he hath not the defendant forthcoming ^ijj^'j^ 
to appear and anfwer the plaintiff, he may be amerced, riflffortakint 
but not after the pbiintiff hath accepted an aflignment of iafoffident bA 
die bail-bond. ,^ r. '^«»^-99.«- 

. * 

14. Page vtf^s Price. 

WHERE an exeatior is fued in die deiifiiif as he muft wlieK«acnai« 
upon the contraas of his tcftator, he (hall not put J^.fj^bj;?' " 
in fpecial bail ^ but he muft^ if he is fued on his own ^c aolL 
bond or contrad. 

15. ^0/^, All crimes were bailable at common law, 
for career efi mala maftfio, that place being furety for 
none butfuch who could find no other, and they were 
baibble by the (heriff or bailifis of franchifes, and fome- [ c8 1 

times by writs ; as that de odio isf atia limine replegianio^ 
or the writ it manucaptione^ and fometimes ex officio^ and 
in all cafes by B.R. upon a habeas corpus; but homicide 
▼as by ftatute excepted out of the power of the iberiff, 
fo that he could not bail in that cafe, without the writ de 
0dio \sf atia, and that was founded upon an inquifition, by 

which 



which it was found, that the party was iiidi£ted oat of 
malice. 

1 6. But in cafes of murder ^ manjlaughter^ felony^ tsfc* 
the party' is not bailable per flatuU Wejlnt. i. cap. 15. 
efpecially where there is any prefumption of guilt, (/• e.) 
he is not bailable by the ju(lice3 of peace, for they art 
within this ftatute ; ' bat they are bailable in B. R. at 
4ifcretion| for the ftatute doth not extend to that court. 

17. Anonymous. 

[Trin. II Will. 3. B. R. 1 Salk. 104. pi. 7. S. C] 

MvraernotbalU A Perfon was committed for murder ^ and he moved to 
abk. £\ \^ bailed. Two judges were of opinion that he 

might, becaufe the evidence did not prove him guilty; 
but /fo//, Ch. Juft. and Gould^ Juft. were againft it, tor 
that the evidence did afie£t him, and to allow him this 
favour would difcourage profecutions i and they would 
not give any opinion of the evidence, for as it might pre- 
judice the prifoner on the one fide, fo it might the profe-^ 
cutor on the other fide. 

18. Anonymous* 

[Pafch. 7 Will. 3.] 

Oneioencatioii jnER Holt, Ch. Juft. one in execution upon a judg* 

Wtabte7' "**' -* ment for ufury, brought a writ of error in A i?., and 

1 Ventr. i. movcd to be bailed, but it was denied, though there was 

X Sid. aS6, 382. an apparent error in the record, and though it was for^ 

merly the pra£tice to bail in fuch cafe ; for per Curiam, 

we ought not to enlarge a prifoner in execution ; but it ia 

otherwife upon an audita querela. 



[ 59l Banftrupt. 



S ^^^;i^ 



I. Feltham v^rfus Cudworth. 

[Pafch. 12 Will. 3. B. R. Rot. 97.] 

w- OCIRE facias on a judgment, the defendant pleaded a 
»iriuco» tnctai^ . coiupofition for 2/. in the pound : Ita quoa it be paid 
tate againft Within fivc ytsrs after the major part of his creditors in 

number 



Far. to. Com 

pofition made 
virtue of the fta' 



OBanlirupt ji 

number and value {hall fubfcribc the faid compofition ; tHuilcmpts a»t 
and after the defendant fliould be difcharge4from tmprtfon^ ^ ^"^ 
mint i and upon a demurrer to this plea, Holty Ch. Juft. 
^was of opinion^ that a compofition by virtue of the ftatute 
muft be finaU and fuch as ViU bind the defendant, and 
from vfhich he cannot vary, that thofe words ita quod^ in 
thhigs executory (as in this cafe) make a condition prece- 
dent ; but in eftates executed, they make a condition fub* 
fequent, and fo is Littleton to be underftood, that the 
payment of 2/. per pound being a condition precedent to 
this agreement, and wholly in the power and will of the 
defendant till it is paid; it is therefore no complete agree- 
ment, and confequently not within the ftatute ; and this^ 
cafe is the ftroneer againft the defendant, becaufe it doth 
not appear by his plea, that he was in prifon^ fo that this 
condition precedent may be impoffible to be performed, 
and confequently the agreement can never arife; it is 
true, it might nave been othcrwife if the 2/. in the 
pound had been agreed to be paid within the five years, 
in the nature of a defeafance to the agreement, for the 
ftatute operates as a defeafance. 



%. Hufley veffus Fidell. 

JHill. u Will. 3. B.R.] 



A DJUDGED, That a fale of goods by a bankrupt, Sa 
'**' aJter an ad of bankruptcy, is not merely void 5 the * * 



Sale«fgM&bf 
a bankfttpt ate 

contra£l is good between the parties^ but it may be ruptcy, voU. 

avoided or not avoided by the commiflioners and aflignees Vide Skiii. 149. 

at pleafure; therefore they may either bring trover for 

the goods, as fuppofing the contrad to be void, or E ^ 1 

may bring debt or ajfumpfit for the value, which affirms 

(he contraa. ^.^/^^/^ /^ ^^^"^ 

3. Ellis verfus Ollave. ^^ ^^Cd- /^^ 

[Trin. II Will. 3. B.R.] 

iN a cafe between the faid parties, an objeftion was Compoftlmi 
* made to the compofition, for that the agreement ap- ^^^^^^ 
peared to be only to, for^ and ivith thefe creditors who binds the icft. 
werepartieSf and had Jtgned the compofition ; but this objec- 
tion was difallowed, becaufe the ftatute makes this an 
agreement for the reft. 



4« Dyibn vtrjus OloveN 

[Trio. wWBuy'l 

TWiaifckffA ^HE defendant fetdng forth and reciting the ftatute ii^ 

at ^o£^ X hij picj^ alleged it thus, (tws.) ^ynoJ /i-^r^ wwf &f» 

^ duohiSf Isfc. return crtditorumjacerc agreanuntum^ l^c. 

€um aliquibus cti^torumfuorumi &/«r Ciiriim, this beine 

a private a£l and fct forth as nonfenfs^ and the defendant; 

having not bzoofht himfolf vidiin it^ it is ill } for he 

hath compounded as a debtor^ and not as a creditor : Sa 

the (rfaintiff had judgment* 

C>o* Car. 56S« 5« The ci^ftom of 9t mflfnr was, that where a apy^, 

?"*hoiVeft te ^'^ ^*^^ fcBcd in fcc^ his wife mould have the third 

¥ound by the P^^ ^ ^ \m^ for hei; dower for life, and thhteen 

C«ie of thc'cpm. years after, which cuftom was confirmed by z6t of parli- 

Biflioncn. amcn<» afterwards the hu/band coj^bolder became a bankrupt^ 

and At commilEoners fold his eftate to his creditors i 

then the hulband died, and after his death the vendees 

were admitted, and tne wife claimed dower, alleging, 

that her hulband died (eifed ^ and the rather, becaufe the 

vendees we^ not - admitted till after his death : Sed per 

Curiam : The eftate of the hulband was bound by the fale 

of the commilEoners, and the bargainee was vefted of the 

eftate, though he couM not enter to take the. profits, till 

admittance and compofition with the lord for a fine ^ but 

if it fliould be otherwife, yet when once the bargadnee 

was admitted by the lord, fuch admittance (hall have 

relation^ and diveft, the whole eftate ab iniiio (a). 

»Cro. «s« Sala 6. A man became a bankrupt la Feb.^ and aifterwavdSj^ 

## goods by a |)^( before any commiiiion taken out, he made over hU 

bcfofc'any com. goods to W. JS., who was ouc of his creditors, in fatis* 

niffioocakcn faAIon of his debt; afterwards the eonraoiifiioners fold 

Attt, void. ^^f^ goods to other creditors who brought an a^on of 

[5l 1 /ri9t;^ againft W.R.s i^ per Curiam^ Uie &le made ta 

him by the bankrupt is void by the ftatute, for it would, 
be abiurd that he (hould be credited to difpofe and dil^ 
: tribute his goods, who is difcredited by his bankruptcy^ 

(a) Videae. i Zalk. 185. and notes thereto* 

7. Anonymous* 

[Pack, 7 Will. 3.] 

Thttiitereft of 'Y^WO joint traders 5 one of them became a bankrupt : 
iit b^V^'*ry " . ^'^ ^^''» ^**- J****- The commiffioncrs cannot meddle 
the bankruptcy With the intereft of the other, for it is not afie^ed by 
*^AdL^'"T*^ the bankruptcy of his companion* 
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'\\ 'p MPT 10 a venditio is an agreement for the feller vaciB!.Owk. 

-" to part with a thing fir money given to him by the ^^' 
bitytrj for if it be of one thing for another infpeeie^ it is 
not a bargain and fale, but an exchange^ which waa 
the original way of buying before pioney was invented. 

2. In empiume l^ venditkne^ we are to tonfider not 
only what is the e^prefs agreement of the parties, but 
likewife what is implied y«r/ nafurali f^pffitiva. 

3. And firft it is implied, that the teller fhall deliver 
the thing fold, and that he fliall keep it fafe till it is deli- 
vered, which he is bound to do with the fame care as if 
it was a thing lent to him $ for the ftUer had,, or is prei^ 
fumed to have, a benefit by the fale ; but this care of 
keq»ing is only £ar a reafon^ble timcy for after a faulty 
negle^ of the ouyer, if the thing is loft, the iCeller 19 not 
liable, unlefs it was loft dolo mab. 

4. Where no place, or time of deliverv, or payment 
is appointed^ it is always implied, that tne delivery be 
made immediately, and payment upon the delivery, unlefs 
it is mconfiftent with the nature of the thmg to be deli* 
vered. 

5* Now by a bare agreement the bargain may be fo 
Esur perfeAed, widiout any delivery or payment of money, 
lihat tlie parties may have an a£Uon on the cafe for non- F 62 1 

peiformance of the agr e ement, bat no property vefts till ^ ^ 

there is a delivery; and therefiore if a fecoml buyer gets a 
delivery, he has the better title. 

6. As 10 bargain and fak ufoa Ac ftatate, it has Barfain md 
been held, that SF a man plead a bargain and fale of ^'^' without 
a rent, and iet fkuth no confideialioa, in fiich cafe he t?o»r»ot g^ 
tnuft ihew an ^^Uammait^ for then it enures as a grofft at without an at^ 
€ommon taw^ which cannot be without an attomment /but r^?*°^J 

if a confideradon is exprefled, it is otherwife, becaufe 
dien it is a conveyance by the ftatute, to which an at- 
tornment is not neceflary, but then he muft plead it to be 
imolled, and in what court, that the defendant may be 
able to find it. 

7. And as to that matter, to plead a bargain and 3 Cro. t66. 
(ale oi a reverfion by deed debito modo irroiulaf in Cancel/a^ ^^ *' 3- 
m, is not good after a verdi^l ; for non confiat, whether 

it be an inrokoent at common lavfy or by the ftatute. 

4 8. But 
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aiSwad.it. 8. But if It 18 faid per inienturafn feeunium formam 

Jtatuti dehtto modo irrotulat* in Canceiiaria^ it is good, for 

debito modo implies all> v/z. a confideration^ and ynthinjlx 

months^ 



Baron $m Sttnt, See Executor 2. 



I. Maddox vcrfus Winne* 

. [Pafch. 12 Will. 3. B.R.] 

Whfwthtytre TJ USB AND and wife were fucd, and afterwards in 
kki.*"*'^^'* *^ pleadings it was faid venerunt partes pr^iSf per 

att&rnatos fuos pradi^F^ this was held naught upon a writ 
of error J becaufe they are but one perfon in law. 

[^Z^ 2. Woodier verfus Grefliam. 

[Mich. 9 Will. 3.] 

iStikii6 S.C. r*C/iE£yjriW was brought by hulbaiid and wife, upon 

^u!iband'aDd^«^ft * judgment obtained by the wife dumfola^ upon which 

onajud{meot fcirefocios there was an award of execution^ and then the 

fte had tfum wife iUed^ and the hufband brought a nenvfci.fa,^ istc. and 

awl'rd'of ezecu- ^ftcrwards, upon a writ of error brought, the queftion 

tjoo, and then was, Whether what was recovered by this judgment 

*V*'*i'r*'h*'d *^"^^ 8^ ^^ ^^^ hulband, or to the adminiftrator of the 

Cfthc huSand! ^^^^ ' ^^ ^** infilled for the adminiftrator, that the award 

of execution upon the firft fcire facias^ did not veft any 

right in the hufband, 1>ecaufe the execution muft ftill be 

on the judgment obtained by the wife. But per Holt, 

• Mlch.3 Jac. a. Ch. Juft, This cafe docs not difier from the cafe of • OMan 

sMod.^iSe/'*' ^"^ if aw, which was judgment agatnft ^ feme file, who 

1 Mod. 270! afterwards married, and upon z fcire facias brought agaisft 

hufband and wife, execution was awarded againft both ; 

then the wife died, and a fci. fa. was brought againft the 

hufband alone, and he was adjudged to be chargeable % 

which proves, that the award ot execution upon the firft 

fcire facias t made a plain alteration of the cafe, for if 

that had not been done* the buiband weuld not have been ^ 

liable 
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Sable upon the judgment had againft his wife ; fo here> 
in the principal cafe) by the award of execution upon the 
jEatt fare facias^ a right is attached in the hufband^ which 
ihall furvive to him after the death of his wife, and that 
he might charge another in the fame manner as he might 
be charged .himfclf. 



3* Buckley £sf iTx* verfus Collier. 

[Mich.4WiU.5. B.R. i Salk.114. S.C] 

HUSBAND and wife brought an adion on the cafe, where tbe unh 
in which thev declared, that the defendant being in- 5^*^ jfiS** 
debted to them for periwig-work done by the wife, at iaion/onfcft •■ 
the inftance and requeft of the defendant ; he promifed expnft promire 
to pay, toV., and upon a demurrer to this declaration, '^^Sldfx^,^* 
it was adjudged ill, becaufe the duty belongs to the huf- ^ ' '^ * 
band, and (hall furvive to his executors if he die ; there- 
fore (he ought not to be joined in this aflion with the 
' hu(band, unlefs an * exprefs promife had been made * ft Cm. 77, 105. 
to her to pay the money. ' ^'*** *5* 

% WiJibn 414. See a great cafe on thit fobjeQ* 



4. MachcU t^ Ux' verfus Garrett. [64] 

[Mich. II Win. 3. B.RO 

^AS£, &V. by hu(band and wife, for a caufe arifing Where Buiu|uam 
^ to the wife before marriage, lie. The defendant '°^f['^"?,"^* 
pleaded, that the plaintiffs nunquam fuerunt kgitimo ma^ ^ pje^" ^ 
trimonh eopulatu The plaintifis replied, that they were is Mod. 176. 
worried at fuch a time and place ; and upon a demurrer to ^'c^ii. ^**** *** 
this replication, the plaintiffs had judgment; tot per Cw- ' ^^^* • 
riatn^ in perlbnal a£tions (as this was) it was right to lay 
the matter upon the faB of the marriage^ to make it iffu« 
able and triable by a jury, and no( upon the right rf 
the marriage^ as the defendant had done in his plea, and 
^ it. ought to be done in appealt and real aifions. 



5. Hutton verfus Manfelh 

[Fafch. 3 Anns.] 



1^ ASE by feme fole, in which (he declared, quod cum 3 Lev. 65. 
^ (he agreed and promifed to marry the defendant, he ■"'• *^' 
in amftderaiione inde promifed to marry her, and at the 
trial the promife of the man was proved. Et per Holu 

Ch« 



S.C. 



64 ^ron ^n^ hmt, 

idh. Jttft. there is no neceflity of proving an adua] frr^ 

mife OQ the woman's part ; for it is fuiBcient evidence to 

ihew, that flie countenanced die promife, and carried hex^ 

fcif fo as one who approved and confented to it* 

Rob. 3. Ron. 6. Adjudged) That where baron and feme mortgage 

J44- Where ^^ /^^^ ^f ^^ yfifCf and flic dics, the equity of redemp^ 

flMrtgageher ^i<»^ ^^U fttrvivc to the huiband^ and not to the admini^ 

lands, and Ae ftratoT of thc wifc ; but if hc die^ the wife fliali have the 

aL'i^"^^ benefit of redemption, and not the executor of the huf« 

mauicdeem. ^^^^^^y 

(a) There is an inaccuracy b fay;- from it is> that, fabjcd to the mort- 

iog— -Aitf lartdf. The cafe reared to ga^e^ the eftatc continiies in its former 

ia the margin rehttei to the mortgage plight. For which penit Mh vi4k 

of a arm rf yeori'^ and redemption by ft Vim^ 438* 
the hnflsand* Thc iafcrencc arifing 

7. Powell vetfus Maine. 

^Uv. 403. ^ M. entered into a bond to a feme fole, conditioned 
taJ^XiMthT * ^^ P^y "^ "^^ch money on a day certain, and after* 
«ajM. • wards (he married the plaintiff, who^ brought an afiion ol 

debt on this bond. The defendant demanded oyet of the 
bond and condition, which was to pay fo much money to 
the wife, and then he demurred to the declaration, Sed 
per Curiam, judgment was given for the plaintiff {t). 

[I) Vide contTtL I SsU. 347. 4 Vimr 75. £///. 375. Vldi 10 Mad. 163 • Owav 8a» 

1 65 ] 8. Withers verfm Kelfey* 

' wuf^^'68*^ A ^^*"*'* ^** * portion devifed to her, and the pay* 
16^. Und* Jw °*^"^ thereof was charged m certain lands, after- 

thtfged to pty a wards upon her marriage with 7*. S. he fettled a jointure 
Ihc"'ar!'*d1' d*' ^^ ^^^ ^"^ ^^^ hefote he received the portion, having 
the huftl^'dicd ^^^ ^ ^iU and appointed an executor. Adjudged, That 
before be le- the cxccutor fliall havc this money, becaufe it is not iit 
w««iJ of^ nature of a chofe in a£lton, but in nature of a rent, for it 
buftuid fliatt ^^ charged p» lands, and it is given the huiband by the in« 
have it. tcrmarriage ; and for that reafon it Ihall go to his execu* 

XvztZ'^i^''' tot, and not to his wifc furviving him. 

Gilb. £q. 100. Cb. Ou 27. % Vera. x6t« 

9. Thoinpfon H)erfus Woods* 

l.^"! ^^ r^ST upon bond conditioned to leave his Wife 80/. 
rboi^totaie*"* -"^ at ffis death; in cafe ihe (hould furvive, fo that 
hit wife fofflucb» flic might reccivc and take it to bcr own ttfe^ the huf* 
'^v^ band 



band died; and, in an z€tion of debt brought againft his 
adttkintftrator, he pleaded, that the hufband made a will, 
and hia wife executrix, and left goods to the value of 
too A and upwards, and devifed, that (he pay herfelf the 
faid 80/.; and upon a demuner to this plea, it was 
adjudged ill> becaufe the hulband at his death might owe 
money on judgments and ftatutes, and fo 4be might not 
be able to pay herfelf, and his eftate might be fo incum- 
bered, tbat it would be better for her to renounce the ex- 
ccotorihip, 

lo. Rands verfiis Tripp. 

THE plaintiff being a tradefman in Landofff and having Pto^iCe top«y' 
married the defendant's daughter, with whom he had ^ ^"^^^ [? 
400/. portion ; the defendant fpoke (nerrily in company, wife ibonid 
Aait as foon as-fais fon in law (hould be knighted, fo that ^ ^^» r>^* 
his daughter might be a ladv, he would give her 2000 /•' 
Afterwards the plaintiff, witnout acquainting the defend'- 
ant with it, procured himfelf to be knighted, and then 
brought an a£lion upon this promife, and the jury gave 
1500/. damages, which the Chief Juftice thought a very 
kard verdid, becaufe the words were fpoken merrily, in** 
tending only to pay the nioney, when the plaintiff by his 
trade (which was a tobacconift) (hould get an eftate to 
qualify him for knighthood, and therefore a new trial was 
granted («}. 

(«) There being i» date to this tute» the a&ion clearljT could not be 
cafe, it ought have arifen before the maintained^ even fettin^ afide the 
ftatotc of Sands ; but, fince that fla? other ground for a new tnal. 



Badard. [66] 



I. Mafters verfiu Child. 
[HiU. 10 Will. 3. B.RO 



13 tJLED, That the birth of a baftani cUH prima faeie ?^j;*J^*^ 
f^ liettles it in the placis where it was born j but if 1^^! wuwTbf* 
a woman big with child of a baftard, and /tttUd in lit frwrf ftc m* 
VoL.ni. F , /«fi/», **>*wi^'¥* 
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parijby Is perfuaded to go into another^ and there to be de« 
livered, this fraud will make the parifli chargeable where 
the mother was fettled, though the child was not bom 
there : But if a womsin with child of a baftard come ^n« 
dentally into one parUb^ and is perfuaded by fome of the 
parifhioners to £o into another parifli, whicli (he dotb^ 
and there is delivered, this (hall not chaige that parifh 
which perfuaded her. 

'^£^^^1^^^^ ^^ The Queen Wir/Er/ Chafin. 

[Pafch. I Anns, B. R. a Ld. Rajrm. 858. S.C.] 

Onier, that ths A N order of jTeffioBS was made upon aa appeal, for 

fcputtd fat^ /\ maintaining a baftard-child, which order was quaibed \ 

tityto ^Iform*' 3"^ thereupon it was moved, that the reputed father might 

tbeoidco quaih- be bound in B. R. to appear below ^ ^aidper Curiam^ if the 

^ original order made by the juftices is below, we will 

oblige him to go down again ; but if it is here^ we carniot ^ 

9nd it appearing, that the original oriler was in ^. R^ and 

by coufe<)uence, that the juftices could have no authority 

below, the Court was moved, that the reputed father mighl 

give fecurity to perform : but that was oppofed, becaufe the 

courfe is to pray that the order might be confirmed, and 

then there is occafipn for giving fecurity ; becaufe, if the 

order thus confirmed is not obeyed, the other fide may 

have the procefs of this court againft the reputed father^ 

or he may be bound to appear at the feflions : afterwards 

this order was quaflied as to part, and confirmed as to the 

refidue ; the part for which it was quafhed was, diat the 

reputed h^txJboM give fecurity to perform the order, which,i 

per Curiam, is naught. 

5 Mod. xGS. 3« A baftard is terminus a quo, he is the firft of his 

cumb. 356. family, for he hath no relation of which the law tadces 

any notice; but this muft be underftood as to civil pur- 

pofes, for there is a relation as to moral purpofes, ther&* 

fore he cannot marry his own mother or baftard fifter. 



[67] %i\\ of ejCCepttOnflf, -^^^ Evi- 
dence 10. 
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BiUg Of Cjrt!)an5e. 

See £xecutx)r lo* Infant 12^ 



I. Nicholfon verfus Seldnith. 

£Pafch. 9 Will. 3. C. B. 1 Ld. Raym. 180. S. ,C. named 
Nicholfon V. Sedgwick.] 

RULED, That where a bill is drawn payable to W,R. DUTcrenee b*. 
or hearer y an afBgnee muft fuc in the name of him f*f«n « bi i pay* 
to whom it wa8 made payable, and not in his own name; ^^^ ^J^* *** 
for if the bearer was allowed to fue in his own name, hjm or order. 
then a (Iranger, who by accident may find the note, if 
loft, might recover : but if it is made payable to W, R. or 
. 9riier, there an afligaee may fue in his own name, becaufe 
the order muft be made by indorfement^ or the like, to 
fiiew the drawer's confent(tf). 

(«) R. 3 Burr, 1516. That an a^ion own name. 
may be brought by the bearer in his 



2. Jordan verfiis Barloe, 

[Pafch. 12W1U. 3. B.R.] 

RULED, That where a bill is drawn payable to JF'. R. BHl payable to 
crorder^ it is within the cuftom of merchants, and W.R, or order, 
fttch a bill may be negotiated and affigncd by cuftom; l^'^^aSr?*^' 
and the contra£l of the parties, and an a^ion may be cbaott* 
grounded on it, though it is no fpecialty ; but if it is [ 6S 1 

made payable to Jif^. i?. or ♦ iearer, it is not within the • fotbu 5. 
cuftom of merchants; and therefore, when, upon fuch a 
bill, the plaintiff dccbred, that the defendant being a 
merchant, had drawn a bill according to the cuftpm of 
merchants, but had not paid the money : this declaration 
^as held ill ; and all this wa; r^folvi^d in f Hedges and t * ^k. ns* 
SttufortTs cafe, ^ii^$. 



r% 
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3. Williams verfus Field. 

' [5 win. 3. B. R.] 

Where tKe lift TJ ULED, That wlicfc a bill is drawn payable xa W. R. 

b"r?n* M Taion ^'" ^*''» *"** '^^ indorfes it to A, who indorfes it to 

agiin(Uuy of ^'i and he indorfes it to D. ; the iaft indorfee may bring 

the indorfers. au a£tion againd any of the indorfers, liecaufe every in- 

6****^ Bur^n ^offc"**"^ is * '^^^ l^i'U ^"^ implies a warranty by the 
ij. ur. 70. ^j^Qj,£gy^ ^j^^ ijjg money fliall be paid. 

4. Gierke verfus MundalL 

\a Win. 3. afud GaildkalU cwam^ Holt, Cb. Juft. i Salk. 
124. S. C] 

l^tharcabiUin- TT^ R. having a bill of exchange, and being indebted 

^^a'd^wiVUor * ^^ ^* ^'^ *"^°^f"^« *^ ^'^* ^<> ^'"^ '» afterwards he 

w'finguiih .""pre. brought an qfump^t againft »^. i?., and upon non ajfutntjii 
ccdcoc debt. pleaded, at the trial he gave evidence this bill of exchange 
indorfcd to the plaintiff, and that it had been fo long in 
his hands after it became due and payable, and therefore 
he accounted it as money paid : but//r ifwV, Ch. Juft. % 
biil, without payment ox the money, flinll never go in 
fatisfaftion of a precedent debt or contract ; if it is not 
part of the contrad, that it (hould be in fatisfadion ; as 
if A. fells goods to £., and it is agreed between them, 
that A. Ihall have a biil of exchange in fatisfaflton for the 
goods, in fuch cafe B. is difcharged, though the money 
should never be paid, becaufe the bill itfclf was payment ; 
but otherwife a bill (hall never extinguifh a precedent 
contract or debt ; it is true, if part of a bill of exchange 
is paid, it ihall only be a difcharge of fo much of the oM . 
debt. 

5. Hodges verfus Steward. 

[Pafch. 5 W. 3. B. R. 1 Ld. Raym. 181. this Cafe cited.] 

'^iik. 12;. ^HIS cafe is reported in i 5«//&.; to which may be added^ 

dared on"* cJf!" . ^^^^ ^^"* ^'^^ ^^ aftion on the cafe brought upon an 

lom tor the ' ' inland bill of exchange, in which the plaintiff declared* 

b^uicr to bring upon a fpfcial cujhm in London^ the hearer to bring the 

'-t'cndant dc-*** adion, &f. and upon a demurrer to the declaration, befides 

murs and doth the Other points adjudged in this cafe it was held, that Ithe 

:..: traverte :he * defendijit having demurred, v/ithout traverfing the cuf- 

r •nt'nlaa^bl' ^^^i he had thereby confeffed there was fuch a cuftom, 

.^M'.f^him. though in truth there was notj and for that r^afon the 
[ 69 J ; plaintiff 
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plaintiff had judgment ; for though the Court takes notice 
of the Jaw of mirchanu^ ai part of the law of England^ . 
]ret thejr cannot take notice of the cuftoms of particular 
places ; and this cultom, as fet forth in the declaration, 
being fufficient to maintain the a£lion, and the defendant 
confefling it by his demuner, he hath given judgment 
againit himfelf. 

6. Brough ver/lis Parkins, 

[Mich. 2 Annas, B. R. 2 Ld. Rayon, 992. S. C. i Salk. 131. J 

/^ASE upon an inland till of exchange brought in the Mod. CtfeiJo. 
^^ C.B againft the rfrjwrr, and judgment for the plain- Cafcagainftihe 
tiiFby nil dicit; and now upon a writ of error in B. R. it i^aTiU gj^"*^" 
was :argued for the plaintiff in error, that the declaration wtchottt a prol 
was ill, becaufc it did not appear therein that the bill was '^* 
pretefteds and (ince the late * ftatute, no adion can be •9&iowni.2, 
brought againft the drawer, unlefs a proteft is made as di« cap. 17. 
reded by chat ftatute, and this ought to be fet forth in the 
declaration ; becaufc at common law the party had no re« 
medy againft the drawer^ except notice was siven to him 
of non-payment of the money by him on whom the bill 
was drawn: So that now zpratejl is neceflary, or it is not; 
if it is neceffary, it ought to be fet forth in the declar- 
ation ^ if it is not neceffary, then the party had the fame 
remedy before the ftatute that he hath now, fo that the 
ftatute is of no effect. On the contrary it was argued for 
the plaintiff in the a£)ioh, that it doth not appear that the 
bill was underwritten ; for if it was not, then it is not 
within the ftatute, and a protejt cannot be made without 
it ; for in cafes of inland bills, a protejl was not neceffary 
at common law, as it is in foreign bills \ but admitting a 
prateft in thit» cafe is required by the ftatute, yet it ought 
not to be fet forth in the declaration, but it is t6 be con* 
fidered at the trial : For if the drawer had any damage by 
the not protefting it, and if fuch damage amounts to the 
value of the bill, it is a total difcharee to him ; if lefs, it 
is a difcharge for fo much. Hob^ Ch. Juft. The plaintiff 
mnft give convenient notice to the drawer, of non-pay- 
ment of the money in cafes of inland as well as oi foreign 
nils of exchange, for if the drawer receives any prejudice 
hj the plaintiff's delay, he (hall not recover: K protejl on 
^foreign hill is part ot its conftitution, but on inland bills 
it wa3 not neceffary before this ftatute» at common law ) 
and the ftatute dotn not take away the plaintiff's adion 
for want of a proteft, or hiake it a bai to his aAion^ but ' 
oifly deprive^ him oi that intereft, ro thofe damages 
for not making a proteft, as he migth h;ive, if he had [ 7^ 1 

F 3 mad^ 
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mide one ; or to give the drawer a remedy againft him by 
way of a£lion for cofts and damages, in not making a 
proteil, quod PcweU, Juft. conctjfiu and that fince the ila- 
tute a proteft was never fet forth in the declaration. 

7. Yeoman vtrjus Bradfhaw. 

Poftea, Exeeu. J^ER Holi^ Ch. Juft. A bill of exchange (hall be hwa 

*f .*f- .^IV/ ^ notabilia where the debtor is, and not where the bUl 

IpecUity, there. IS, for It 13 m law no fpecialty -, for if an executor pays 

fort it (hall be dcbts uDon fimplc contra£^s> or fufFers judgment to pafs 

v^IcrtTht debtor 8gai"ft bim upon anions on fuch contra£ts, yet he may plead 

is, and not wbeie fuch payment or judgment in bar to an a£lion on a bill of 

the biJi is. exchange^ and fuch bill is like an award in writing, which is 

na^.^^Offic!" ^^ chattel where the award itfelf lies; and in pleading fuch 

£x. c. 4. f. a. award or a bill of exchange, it is never faid bu m curia 

frolat\ which (hews they are no fpccialcies, and fo it was 

adjudged} though it was obje&ed, that the paper on 

which it was written was evidence that it was a deot, and 

that trover and converfion would lie for it, and confe- 

quencly it muft be goods and chattels, and therefore 

ought to be coniidered as bona notabilia, where the kill or 

award was. 

8, Anonymous. 

[Pafch. a Anns, B. R.] 

/aicn againft it BJH Qf exchange was drawn on IV, R. for 40 /. pay- 
Ih Jrbl7ht ^ able to 0. W. or order } JV. R. accepts the bill, and 
for part of ihe afterwards O. ^., the drawer, indorfes part of it to the 
money, not good, plaintiff, who brought an aflion againft the acceptor: Ad- 
judged, that it would not lie, becaufc, by his accepting 
the bill, he made himfelf liable only to one a£iion for 
the whole', and not to fcveral adions for part of the 
monciy {a). 

(a) S. ac. I Soli. 65. 

9. Anonymous. 
[Mich. 10 W. 3. S. C. X Salk. 126.] 

ite^a^'Snftlt^he"'** A ^^'^ of exchange being made payable to JT. R. or or- 
Sndoff«, with- ^^» ^' *^ indorfes itj A, the indorfee, cannot fuc 

out fettjng JV. R. unlefs he attempt to find out the firft drawer, or 

to^find^V^^* to demand it of him, for the indorfer is but a warrantee 

firft dnincr, or a ^^^^ ^^ drawer fliould pay, and therefore liable only 

demand of the upon his default: Per Holty Chief Juftice, at Guildhall^ 

iikOQey of Jun. ^nd fuch attempt mufl be fet forth in the declaration [by 

(i) TUscafe, as hen taxzA, is not law. Fidev^vt to the report of it ia i SM. 
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\o. Aaonymous. 

XMxcfa. 10 W. 3* at Guildhall, i Salk. 126. S. C] 

A Bank bill» payable to If, R. or bearer^ was given to Bill pajnble to 
W. »^., who loft it, and it was found by a il'rangcr, ^.^iy*'^. 
who aiEgned it to C. upon a valuble confideration ; after- ger, whoaffign- 
wards C. got a new bill in his own name. Et p^r HolU ^ ** toC.,guo4, 
Ch. Juft^ W. JR. may have drover againft the finder, for JJ^^XiScr. 
he had no title, though a payment to him had indemni- 
fied the bank ; but not againft C becaufe of the con- 
ijderation, which, by courfe oi trade, creates a property 
zn the aiEgnee or bearer (a}* 

[a) FUi references in the report 2 ZtJk. 



20tlbop* 



I . A LL biflioprics in England were anciently donative by i Salk. 344, 350. 

-^ the king ; and there was good reafoii for it, for 
he endowed them with lands and revenues, > and baronies, 
and therefore it was reafonable he (hould be the patron. 
The ceremony then in ufe was inveftiture per annulum 
is^ baculum i the one was a fymboUcal reprcfentation.i Salk. 136* 
of the bifliop's fpiritual marriage with the church, the 
other of his paftoral care and charge over the flock- 
of Chrift. 

2. But after many contefts between the kings of Eng'^ i Sdk. 136, 
land and the popes, it was * agreed, in the reign of King * The original 
%i«, that the king fliould permit a free elcftion by the «»»««^' *>f;«>*'? 

*V ■ r r. 1- ^ It n- *-vi'' • agreement It in 

chapter, but founded on his congi d ejltre^ (1. /.} a licence Mat. Paris and 
to give them leave to choofe a bifliop upon any vacancy, »» £*<iiiiauu 
and that the tiew eleAed bifhop (hould not have his tem- 
poraltiet, till he fwore allegiance to the. king ; but that 
confirmation and confecration ihould be in the power of 
the pope, by which means he gained, in effeA, . the dif- 
poisd of the biflioprics in England. 

2* And thus it continued till the f 25th year of the t*$H.8.cap.»o. 
Teign of H. 8., in which year the papal jurifdiAion was > Salk. 136. 



feign ot n. 8., m wnicti year tne pi 
Um^ away by ftatute. ^uod^ Vide. 



4. Afterwards 
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!^^^ "?•«• 4- Afterwards, by the ftatutc i Ed. 6., all U/itpric9 
luidb.Sy! ^^'^ made donative f as formerly they were ; but by a fta- 
r -2 1* ^^^^ ^^^^ ^ '^^^* ^^^ ftatutc 25 H. 8. was reftored, and 
^ ^ ^ biflioprics in England were again made elective by the 

conge tejilre i but in Ireland they are donative by letters 

patent at this day. 

5. The (nanner of making a bifliop, as well in cafe of 
tranflation as new creation, is thus : 

When the fee is vacant, the dean and chapter certify 
it to the king in Chancery, and pray the king's licence to 
cleA a bilhop ; thereupon the king grants his congi 
iejlire [a) fuch a perfon naming him, and fo they proceed 
to an eledlon ; and when that is done, they certify it 
to the king, to the archbifhop, and to the party eleded ; 
and then the king by his letters patents gives the royal 
aflenti and commands the archbifhop to confirm and con- 
fecrate him ; whereupon the archbifhop examines the 
ele£iion, and the party, and then confirms the ele£lion, 
and confecrates him. 

6. This is the manner of proceeding in creationsy and 
it holds likewife in cafes of tranjlations^ excepting only, 
that the perfon tranflated is not confecrated de novo s for 

• Jq89s 160. a * confecration is like an ordination, (1. e,) it is an inde« 
lible charaf^er, and holds good for ever. 

7. Heretofore, when a bifhop was to be tranjlatedf 
there was no eleAion to the new fee, for the rule in the 
canon law is, eUBus n$n potefl eligi ^ and becaufe it was 
pretended, that the biihop was married to the firft church, 
which marriage could not be diifplved but by the pope, 
therefore a petition was made to him, who confenting to 
it, then, and not before, the bifhop was tranflated to his 
new fee ; ^nd this was faid to be by poflulation, but ra-* 
ther it may be faid to be by ufurpatipn, for it is exprefsly 

Jones 160. againft the ftatutes i6 R. 2* and gH. 4. ci^. 8. and 

tranflations are ever by eleflion, arid not by poflulation. 

joDci i6t« 8. When a bifhop is iranjlated^ the old fee is not 

void by the eIe£iion to the new one, until the ele£lion 

is confirmed by the archbifhop ; fof though he is cleAed, 

yet the king may not confent, or the archbifhop may 

not confirm, and it is not reafonable that the bifhop 

fliould lofe his old preferment, till he hath gained a new 

pne ; and fo it is in cafe of creation, he is not completely 

bi^iop till confecration. 

+ s«e s^etnt 5. For, as there are four things to complete a parfon, 

menr"iA*£*' (v/2.)/r^«/a/i!wi, admijjtonf inJUtution, znA ^ induBion^ fo 

ijfe of Woifer- there are four things analogically requifite to complete the 

ftan Ye,fM« The jjifljop . tjj^ fiyft J, gie^ion. and this refembles the pre^ 

Bitbop of Lin- *^ ' ' ^ 

(tf) J^ Whether the congi^ d^eJUre is of a particular perfon a diIHn6k ioflru« 
not general, and (he recommendadon ment, 

fentetioni 
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feniattmi the next is cwfirmatim^ iKrhich refembles ad" cbin, sWUCni 
mjjion i fhe next i$ cenfecratton^ and' this refembles inftitu^ '^'* 
/f^^ and the laft is inftallation of a bifliop, or intbroniza" f T'Z 1 

ttcn of an archbilhcm, which refembles induQlon, i /«? J 

10. Originally uie archbifliop was bilhop over all Etig" 
Jand^ as .Atifttn was, per Coke and Dodderidge. i RotL 

1 1. Bijbops did fit and had a vote in parliament in the SeM. tit H*. 
time of the Saxons i but it was not rations baronial but ex ^'^^ i7^ 
frivUegh petfinali, as they were bifhops, for they were 

not iamu tUl the Norman reign g for in the reign of the 
SaxonSf they were free from all fervices and payments, 
excepting only to cafiUs and Irtdgts / but fVtUiam^ called 
cfae Conqueror^ deprived them of this exemptioui and in* 
fiead thereof turned their pofleffions into baronies, and 
made them fubje& to the tenures and duty of knights- 
fervice* 



Bona iSotaUliU. See Executor lo. 
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I. Cromwell verjiis Drefdale. 

[Mich. 8 Wm. 3. 2 Salk. 462. S. Cj 

PER Holt, Ch. Juft. If the delivery of tbtbond was WheRtfaepUta. 
after the date, the plaintiff muft declare generally of t»ffmuAdecUre 
a bond 4ated on fuch a day, but with tl prima deiiberaf on abo'ndlS^Sf 
fttch a day, for otherwife it (hall be intended to be deli* datt. 
vered on the day it is dated. 



2. Hcnderfon verfus Fofter, [ 74 ] 

[Hill- Will. 3. B. R. 2 Salk. 462. S. C] 

T N an a^ion of debt the plaintiff declared on a bond ^^^l>m ftt trS. 
-* filvend* triginta l^fex librass and upon pyrr of the bond gj^^^^i^ 
it appeared^ foivend Jex triginta liiraSf which is fix times word* 

as 



Bond given to 
theplftintiflfhim- 
fdf CO appear, &c 
U not within the 
Aatute* 



Vide z Str. 893. 
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as much althc plaintiff had declared for (viz,) I So/./ and 
for this variance the defendant demurred to the declara* 
tion, but it was held good ; ioxfex triginf fliall be taken 
as one word, like a bond dated ires viginti dtes^ which was 
taken to be on the 23d day, Is^c [a) 

[a) VidtComym^ Obligation, B. 3. Other cafes. 
wWeiixQiUr decifions appear m maoy 

3« Boughton vcrfus Shaw. 

[Pafch. s Win. 3.] 

DEBT upon bond conditioned, that whereas W. R. 
was arrefted at the fait of the plaintiff, if therefore 
he the faid W. R. (hould appear, and put in bail at the 
return of the writ, or furrender hrmfelf to the fcrjcant, 
then the bond (hould be void. The defendant pleaded the 
ftatutes ofH. 6., and that this bond delivered to the fer- 
jeant, and taken by him in the name of the plaintiff, was 
for eafe and favour i and upon a demurrer to this plea, 
fer Curiam^ a bond given by the party arrefted, to the 
plaintiff himfelf, or by a ftranger, to the plaintiff himfelf, 
for the enlargement of the party arrefted, is not within 
the ftatute, but good. 

4. Three joint obligors, an adion was brought againft 
two, they may plead in abatement^ that another fealed the 
bond, who is ftill alive, and not named ; fo it is of a 
recognizance before a mayor or recorder, but they cannot 
crave oyer and demur for variance, for perhaps all three 
did not feal, and fo the Court will intend ; but it is other- 
wife of a recognizance before a judge ; for in zfcirefaciaSf 
the defendant may either plead it in abatement, or crave 
oyer and demur for variance. 

5. So where there are three joint obligors, and one 
of them dies, the plaintiff muft (hew that one is dead, 
for other wife he cannot fue the two furvivors and the 
executor of him who is dead. 

6. Where a bond is made to A.^ B,^ and C, conditioned 
that W.R. (hall pay 20/. to tr.JF.^ there all of them 
muft join in the fuit, for they are but as an obligee ; and 
if one of them (fiould die, the two furvivors mtrft join in 
the adion, though they have no intereft in the money. 

7. • Two fcal and deliver a bond to W. J?., and after** 
wards by confent of all parties a third is added, and he 
feals and delivers the bond : Adjudged this did not make 
the bond void, but that all three are now bound-; bjut it 
had been otherwife (a) the third man. had been added 
without the confent of the obligee. 



AHen IT, 4X« 
Saund. »9t. 
Jones 50;. 
Sid 134* 271, 
410. 2 l^on. 
sio. Su. 503. 



Sid. 33S. 



Yelv. 177. 

Vide 1 Sho. 8. 
Cra. £lis. 2ca. 



f Lev. 35. 

*[75] 



(a) It (hould feem, that this dif- 
tin^KMi only applies to the third being 



boond» and not to the validity of the 
bond agsdnft the others. 

8. Debt 



S« Debt upon a bond of 50/., which upon cyer ap- iter. 166.. 
poared to be in quantff pnta librisj adjudged ill, bccaufe oblf adr^**** 
of the variance and infenfibility of the word. B. 3!*.* ^ 

9. Three were jointly 'and feverally bound, and an * Lev. no. 
adion of debt being brought againft.onc of them alone, $^0.21. 
he craved oyer of the bond, and pleaded that the feal of 
one of them was torn off; and upon a demurrer this was 
adjudged a good plea, becaufe it is not the fame bond as 
it was at firft. 

ID. Debt upon bond, in which the plaintiflF declared, 1 RoJL Rep. 40. 
that the defendant was bound to him the plaintiflf JF. R. 
in 50/.; upon noneji faBum pleaded, the jury found the 
bond tn bxc verba^ and that it was made to fF. £., and 
that the vmytA^nuper vk. Oxen' were fincc interlined : et 
per Curiam^ the interlineation might be material, but it- 
doth not appear to be fo ; for mn conjtat^ whether it Was 
to him, or not, colore cfficii^ and therefore the verdifl is 
for the plaintiff; but if inftead of mn efifa^m^ the de- 
fendant had craved wer and demurred, tnen it had been 
againft the plsdntiff for this rariance. 



1 1. Placket vcrfus Grefhani. 
[Mich. 9 Will. 3.] 

|N this cafe it was held, that where a flieriff takes a whereabwid^ 
•* bond as a reward for doing a thing, it is void, for it ^^^^.^^^ 
may be to warrant him in the breach of his duty ; but if it nofr^^vid« 2 
is to fave him harmlefs in doing a thing which it is his Burr. 924. 
duty to do. then it « good. j^. ^^ ^-'^J- 



2l5p«3latD0. [76] 



I. J N all corporations there is a fpecial claufe, by which Hob. s«i. 

^ they have power to make by4aw8 \ but fuch enabling 
claufes are needlefs, becaufe they are included in the very 
aft of incorporating, as a power to fue, purchafe, or the 
like ; for as the natural body has reafon to govern itfelf, 
fo bodies incorporate muft have laws, which are in nature 
of political reafon (o govern themfelves. 

a 2- The* 



j6 \ 1Brft>ge0.. 

Nob. »Ti. 2. The inhabitants of a town or parifli may make bj- 

Mo* wt' '^^^ ^^' repairing their church or highways^ and this witn« 

out any cuftom or prefcription fo to do, becaufe thefe arc 
necefiaries to which the law hath made them fubje£l as 
they are a parifh ; and tlierefore the law enables them to 
fupply thefe occafionsi as if they were incorporated ; but 
they cannot make a by-law for regulating a common^ without 
a cuftom enabling them fo to doj and fuch cuftom muft 
be pleaded, 
s Vent 167* 3* But a by-law in a manor binds all the tenants of 

that manor, becaufe they are fuppofed to dwell there. 
iRoU. Rep. 3. 4. A by-law that none (hall cxercife his trade in 
the^Ttyiw ^^^^ * ^*"» ^"^^^ ^'* allowed fo to do by fuch or fuch 
of jpfwich cafe, perfons, is not good, becaufe it is in the power of thefe 

perfons to hinder him. 
X Roll. Rep. j. But a by-law in London not to ufe a hoi-prefs^ 

iw! Jtt!^ under the penalty of 5 /., nor to make one under the pe- 
nalty of 10/., is good, becaufe it is dangerous in refpe^ 
of firing, and it is a deceit to the buyers. 

6. A by-law under fuch a penalty, and whofoever (hall 

refufe to pay it, to be committed^ is naught, becaufe nutius 

liher homo impAfonetur niji per legale judicium^ and no aflent 

can change this law ; but if the by-law had been, that the 

penalty fiiould be levied by diftrefs, an adion of debt 

% Vent, yf 3* would have laid ; $ Rep. 64. ClerV^ cafe ; but not to be 

Comb. 10. levied by diftrefs and fale of goods. 

Jones, i6i. 7. The town of Bojlony by their charter, claimed a 

power to make by-laws or orders, and to commit for not 

[ 77 ] obeying them ; and this in a quo warranto was held to he 

ill, according to Clerk'% cafe. 
Hob. til. 8. All by-laws muft be fubje£l to the laws of the 

5 Rep. 63. realm, and fubordinate to them i therefore, if they are 
againft the laws and ftatutcs, they are void. 



BrtD0e0. 



I. 'THESE are to be repaired by tlie county, unlcfs the 
^ locus in quo, tic. is lx)und to repair it, and that may be 
by toll or tenure^ but not hj prefcription; bu^ if it lie part 
in one county and part in another, each county is rcfpec- 
lively chargeable for fo much of the bridge as lies therein^ 

* and 
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and that may be by tolli tenure^ or prtfcrlpilon ; or unlefs 
fome private perfon is bound to repair it, and that may be 
by Uii or Unure^ but not by prefcription. 

2. Indidment for not repairing a bridge was adjudged Stiles 109. 
naught, becaufe non conftat in what county it lies, and vilte'x'sallci 
becaufe it did not fet fonh what kind of bridge, (vi%.) 359. ^ Ld! 
whether^io/, horfej or cart bridge^ and becaufe it charged R«ym» 1174- 
the defendant raiione maruriifui^ when it (hould be ratione 

ienurm manerufm^ fo that it did not appear that he was 
owner of the manor. 

3. Information againft the inhabitants of the county sLev. m. 
of Nottinrbam^ for not repairing a bridge over the Trent : 

two of the inhabitants, in the name of themfelves and 
the reft, pleaded, that A. and J9., owners of White-acre^ 
ought to repair it ratione tenune^ and traverfe that the 
inhabitants of the county have or ought to repair : The 
attorney-general replied, that the inhabitants, isfc. ought 
to repair it, and traverfed that A. and B. ought ; they 
rejoin, that A^ and B. ought to repair, and thereupon 
they were at iflue % and at a trial by a Middlefex jury, the 
defendants were found guilty upon the laft traverfe, quod 
mta. 

The defendant, as lord of a manor, ufed to repair jomt«73. 
LodJethMdge^ he aliened the manor to feveral, (viz.) ^ ^^' 3S^- 
part to A. and part to JB., and afterwards B. was in- 
dited for not repairing this bridge as he ought ratione 
tenune : he pleaded, that-^« and the other were purchafors 
with him of the fame lands held of that manor : Sedper 
Curiam^ We will compel you to repair this bridge, becaufe f 78 1 

it is a thing of neceffity^ and afterwards you may feek for L / i 

contribution amongft the reft, for the repairing fliall not 
ftay till you determine who (hall be contributors. 



Certtorarf. 



I. The Queen ver^its Dixon. 
[Mich, t AnuKs B. R. 2 Ld.Raym. 971. S. C] 

'T'H E R E is a fliort note of this cafe in x SaA.^ which r Siik. tKo. 
* fee •, the cafe was thus : W**- ^^^ ^«» 

^ The defendant was indi£ted for f llitig five yards of Certiortri to w. 
mjfiin, affirming it to be worth 5/. per yard, whereas it JJI^J^^^^^'t'lfJf * 

v^as the convIAton. 
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way not worth 2/. 6d. per yard ; upon not guHty {deadedi 
the clefendant was foand gutlty» and afterwards brought a 
certiorari^ and moved to quaih this indi&ment : fed per 
Holu Ch. Juft. This certiorari was only to remove the 
indi£lment, and not the. convi£iion \ befidds, here is no 
day in court for the defendant, as it ought to be upon the 
return of a certiorari^ to remove an indidlment i^er eon^ 
wBim^ he fiiould have made ufe of this certiorari^ before 
convOHon^ whereupon be now moved for a certiorari to re* 
move both the indi£lment and conviction / though a niarit of 
error might have been proper, yet the Court granted a 
certiorari fpecially giving a day here by it to tl^e party. 

2. The Queen verfus Brown & a^. 

[Mich. I a Anii9« B. R. i Salk. 146. S. C] 

Joint Indiamcnt TfrlLLlAM Brown^ Francis JFooJ, and Leonard 
JheHndiamcat ^^/^^^ wtTc joititly indifkei at the fcffions-, there 

againft one of was another indiSment againft Brown alone, and another 
the 3, and an- againft Wood and Fo/brook, and one W. R.; and a certiorari 
% oftYu^^tmA ^^^ awarded to remove all indi£lments, undo iidem WVIi'. 
a ftrang^r, and elmtu% Francifcus^ tst Leonardos indifhftijimt^ without fay^ 
a ccrtiorarito re. j^g^ ^^/ eorum oiiquis irtdiffatus exiflit: and per Curiam^ 
mems^a^ft ' ^^^^ ^^ ^hefe indidments * are removed, but only thai 
the three, Avith. joint indi£lment firft mentioned againft Brown and others^ 
out faying Yd ^j^^ ^^ juftices bclow may proceed on the other without 

eorum aiiquis. * * * 

^ Hawk. ch. 17. any contempt. 

f.S5 

*[79] 

3* Anotiymous* 

[Mich. 8 Annas. 1 Salk. 145. S.C. Farrefley 97.] 

An order wia f^E RT 10 R A R I to remove an order made upon 

S^gn7^\?in^ ^ ^- ^- concttning foreign fait, and the order being re- 

the certiorari turned, it appeared to be ioxfah onlyt and a motion being 

wai to remove made to quafli the order for a fault therein, the Attorney^ 

S'g^wT.^*'"'""' General Northey objcaed againft the certiorari, that it wa« 

mifconceiyed, for there was no fuch order to be removed \ 

quod Curia concejfftts for a certiorari to remove an order 

made concerning foreign fait, will not remove an order 

made concerning yii// generally, it (hould have been to 

remove all orders concerning JiT. R* ; for which reaibu it 

was quaflied. 



u 
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4. Grofle verjus Smhl). 
[HiQ. I Axinse* B. R. 2 Ld. Raym. 836. S. C] . 

P O N 9 eertiorari Out of the CoiqmoQ Pleas to the t Sa!k. T48. 

Court of Ely^ and this writ being allowed by the ^j^vi)„^° f^.''/' 
Court, and they afterwards proceeding thereon, a writ of ftanJ^accTtbiiii' 
error was brought, and that matter was affigned for error. YuvtL i3S.^.c. 
The defendants plead a grant of conufance of pleas to the 
Bi/bop of E/y, and an allowance thereof in £. R. anno 
2 1 Ed. 3., and that the caufe did arife within that jurif- 
didion} and this being returned on the certiorari^ and a 
demurrer to it, Hohj Chief Juftice, held that there are 
three forts of inferior jurifdidions. 

1. One whereof is tenere placita^ and this is the loweft 
fort, for it is only a concurrent jurifdi£bion, and the party 
may fue there, or in the king's courts if he will. 

2. The fecond is conufance of pleas ^ and by this a right 
18 Ycfted in the lord of the franchife to hold the plea, and 
he is the only perfon who can take advanuge of it ; for 
the defendant cannot plead this to the jurifdi£lion of the 
court, but the lord muft come in and claim his franchife, 
and there is no other way to get the caufe from him ; 
neither U the court of B. R. entirely outed thereupon, 
for day is given by the roll in B. R. to the party to be 
below at uich a day, where both parties are fent down 
together, with the tenor of the record here, for them to 
proceed there \ and if juftice is done it is well, if not, 
the plaintiff Audi have a refummons for any delay or mif* 
behaviour below, for the caufe is (till under the authority 
and infpe£lion of this Court, and the lord's benefit is all 

that is to be confidered; it b true, thefe jurifdi£tion8 are 27H.8.ctp.24. 
a grievance, and complaints have often been made againft [ ^^ J 

them, and the common law, to prevent oppreOion, hath 
always allowed certiorari % to thefe jurifdidiions. 

3. The third fort is an exempt jurifdiBions as where the 
king grants to a great city, that the inhabitants thereof 
(hall be fued within their city, and not elfewherei this 
grant may be pleaded to the jurifdidion of this courts if 
there be a court within that city which can hold plea of 
the caufe, and nobody can take advanuge of this privi- 
lege but a defendant, for if he will bring a certtorati^ that 
wQl remove the caufe; but he may waive it if he wUl^ fa 
that the privilege is only for his benefit. 

Thus there is no jurifdi6\ion which can withftand a 
eertwrari^ even in a cafe of a cuftomary proceeding by 
fiyreign attachment; if the defendant cannot find bail 
^low, he may bring a certiorari^ and upon putting in 
kail abovey the caufe fliall go on there. 



So CMengejtF. 

5. Parifh of St. Mary in Devlfea* 

[PaTch. tjot. I Salk. 147. S. C] 

Certfortrf ts re. T Y PON z cirtiorari to temove an order^ the retam was^ 
c?I!"*idlJr ^'^ quidem Umr feqwiur in b^c i^erboi when U 

Sw, wftelS of (hould be qid quiikm onb/fomiur in b^c verba g and for^ that 
«^aotfi9od» reafon it was quaihed^ and^ upon motion j a new certiorari 
was granted* 

6. The Queen verfus Whittle. 

[PaTch. I Salk. 150. S. C. by the name of K. v. White.] 

Certiomitore- ^ERTIORARI to remoYe an order offeffions was 
mcTiMt be**' fi'P^fi^^i becaufe emanavit biduo antea aliqmdfiat was 

fignedbyajndge, figned by n judge i fox^ per Curiam^ if it be to remove an 
hue the fiat muft. indifimenty both certiorari and fiat ought to be figned^ if 

to remove an order» the certiorari need not be figned, but 

ihejlat muft. 

7« Anonymous* 

Variance be. /^MRTIORARI to remove an indiBment de duobus 
Samr«,* the '**'*' febnice abduBisj and the indiAment was, do uno 

cprtioraci! Aa- ^uo fiirtivc abdtiBo*> Per Curiam t nothing is before the 
**'' ir*^' ^' Court, neither have they any warrant to proceed in this 
a Hawk, ch.*;. ^^^ f^^ ^j^^^^ j^ ^ variance between £he indi&ment and 
the writ. 
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I. CharnockV Cqfi:. 

Wbeie three /^HARNOCK, King^ and J&y/, were indiaed for 
S^^hl'thdr ^'^'^ treafonj in confpiring the death of the king ; they 

•ballcage. Were denied counfel, but allowed ^n, ink^ znd papery and 

having feverally pleaded not guilty, Holt, Ch. Juft. told 
them, that each of them had liberty to challenge thirty* 
five of thofe who were returned upon the pannel to try 
them, without fhcwing any caufe \ but that if they in- 
tended 



€j)aUtn%zg. 8i 

tended to take this liberty, then they muft be tried Sepa- 
rately and fingly, as not joining in the challenges ; but 
if they intended to join in the challenges y then they could 
challenge but thirty-five in the whole, and might be tried 
jointly upon the fame indi&ment; accordingly they all 
three joined in their challenges, and were tried together 
and found guilty, 

2. Anonymous. 

1^ ULED, That where there is a writ of inquiry for da- Jorors In a writ 
•'^ mages, the jurors cannot be challenged^ as other jurors* not bc^'hai""" 
may, becaufe this is an only an inqueft of office ; but yet lenged. 
it is in the difcretiou of the (heriiF to admit fuch a chal- 
lenge, if it appear to be a good caufe of challenge. 

3. ChaUmge to the array ^ for that the (herifFhad not taken 2 Vent. 5S. 
the tejl. Sed per Curiam^ this is no good caufe of chal- » ^^- 3^9- 
lenge, for he is ftill flicriff de faBo^ and it would be very 

hard for plaintiflFs in every trial to prove, that the iheriff 
had taken the tell. 

4. When the jury are of a town corporate, it is no i Vent 36^. 
challenge, that they are not freeholders ; but where they 

are not of any corporation, it is a good challenge. 

5. Information againft the defendant iorforgeryy one * Vent 309. 
of the jurors was challenged, for that the profecutor was ' ^^^' ^^3' 
lately entertained at his houfe, and this was allowed a [ 8^ 1 
good challenge to the favour. 

6. Information ofintrufton; a juror was challenged for 'Cro. 413. 
want of freehold^ he having only 15 s.per annum : But/^r ^^[^^I'^l^^ ' 
Curiam^ any freehold was fufficient at common law ; and 

though the ftatute oiH. 5. requires 40/*, and the 2*] Eliz. 
4 /., where the damages exceed 40 marks, yet this is only 
between party and party, and not where the queen is 
concerned (a). 

(a) By ^ Se ^ W, Sc M. ch. z^. civil, are required to have freeholds of 
Jurorsj in criminal cafes as well as 10/. a year. 
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1. Mathews verfus Gourthppe. 

Tfit tdhtor 'Y'HE teftator made one executor, who was no relation 

::^„.'.SSr' ^ tohimbutameieftranger.andgaTebmso/.forhi5 

to him, execu. cflTC in the cxccution of his will ) the plainutf being next of 

tor, and gave kin, exhibited his bill for the reftduam of the eftate, and 

fliau not have ^'^ counfel appearing on the other fide, he had a decree 

therefiduum. nt^ caufa. For per Turton^ Juft. with whom the bar 

s« I Wiifon agreed, the executor in fuch cafe fliall not have the re^ 

' ^' fduum^ after debts and legacies paid, but the next of kin 

to the teftator \ and fo it was faid it had been decreed ia 

the like cafe, between Cordall and Coriall; it is true, if 

the executor had been neariy related to die. teftator^ it 

might have been otherwife; but even in fnch cafe, if 

there are other relations, in equal degree with him, and 

^ arre poor and indigent, equity in fu9h doubtful cafes^ will 

give the reftdu* amongft them (a). 

[a) The dofi^rine on this fubjefl b Spicer^ i Br9* Cba. 202.9 wherein it 

contained in the very able and com- was determined^ that under the cir- 

prehenfive note of Mr. Cox, on the camftances which entitle the next of 

cafe of Farrittgion V. Knigbtley, 1 P. kin to the furplus, in exclufioA of the 

IVilL 549. 1*0 the cafes therein executors, the crown is endtlcd in 

cited, may be added MUdleton v. cafe there are no next of kin* 



i. Afton verfus Adams. 

[Pafch. 8 Will. 3.] 

Prohibition to liyiOTION for a prohibition to one Adams ^ who had 
cha5«""^ho exhibited a bill in Chancery : The cafe was thus 5 

had'hroughra** 4fl^*^ ftood engaged to Adams by fimple contrafit, to pay 
Viii on an indcbi- him lo/. for Curing his fon, &r., ^nd Adams brought a 
Tq^^T^^*'* bill in Chancery for this 10/. fuggefting that the agree- 
[ 03 J ment was mt in writings and that the witnefles who 

could prove it were either dead or beyond fea ; the defend- 
ant Afion pleaded, that the agreement was made in the 
prefence of Jf^. R. now living in Hoi/and^ and traverfed 
the reft of the fuggeftion \ and this being over-ruled in 
10 Chancery, 



Chancexys AJion now moved for a prohibition, becaufc 
this is no more than a mere indebitatus ajfum^tt at com- 
mon law \ and if this proceeding (hould be allowed, it 
would tend to the fubverfibn of tlic whole frame of the 
common law ; befides, the granting a prohibition would 
prevent the clafhing of jurifdidion ; and there arc fevcral 
precedents in the Rcgiftcr of prohibitions, m fequaturfub 
fuopericulo : The G>urt appointed to hear counfel on both i Ch. Rep. 
fides, hut the caufe was agreed {a). ^^* ^3* 

{a) Tber6 feems no cafe of a pro- in Raymond 227. it is doubted wke- 
bibitioo to the court of Chancery ; and ther fuch will lie. 

3. Anonymous. 

[Hill. 9 Will. 3.5 

THE tcftator being feifcd of lands, and poffejfed of goods ^ Mortgage! wu 
dcvifed Black^acre to hefold^ and Wlnte-acre to he mort^ {"**?"*"*" 
gaged^ for payment of his debts, and died fo much in Seon!!^, 
debt, that if both parcels were fold, the money arifmg by and bondi and 
fuch fale would only pay the debts, with a fmall overplus, <*cbtonfimpic 
accounting alfo the money arifing by the fale of \C\^ goods Jhe perfoall ** 
and chattels ; in this cafe it was decreed, that all Jbouldhe eftate. 
fold^ that the mortgages and Judgment (hould be iirfl: fatif- 
fied, and that afterwards, if there (hould be fufficient of 
the perfonal ejlate to fay the bonds, then to pay the fame, or 
fo much of them as the perfonal eflate would extend to 
pay; and that fo much of the bonds as (liould remain un- 
paid (hould come in in equal degree with the debts upon 
fimple contra£l, and be a charge upon the lands, for as 
to ihem, bonds have no preference in a court of equity ; 
it is true, as to goods and chattels, bonds will have a 
preference, becaufe the executor by law is bound to prefer 
them before debts on fimple contrafl {b). 

[b) Fide note about marfhalling aiTets^ 2 Salk, 4x6. 

4^ Feverftone verfta Scetlc. 

[Hill. 1697.] 

DECREED, by Sowers Lord Chancellor, That where a Debtiuponfim- 
real eftate is upon an equitable title made fubjcfl by p»« wntrae^ 10 
this Court to the payment of debts, and it appears that ihccquiubic" ^ 
there is a fufficient legal eflate , (1. e.) goods and chattels, to 
fatisfy debts upon fpecialties, for which the creditors may 
have remedy at law againft the executor ; in fuch cafe the 
debts upon fimple contra£t, for which there is no remedy 
at law, (hall be iSiil fatisfied out of the equitable eftate. 
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Clbancevs*' 



Devifc of copy- 
hold good with- 
out a furrendcr. 
Vide X Salk* 

187. 



5k Pope & al' verfus Garland* 

[Pafch. II W. 3.] 

T^ECREED, That aU dcvifes by copyholders, for the 
^^ ufe of children or creditors, and all charges made by 
them upon their lands, for the benefit of children or cre- 
ditors, will be good in a court of equity, though there 
was no furrender to thefe ufcs. 



Where an heir 
Ihill be relieved 
agatfift the pe- 
nalty of a bond. 



6. Phillipfon verfus PhiUipfon. 
[Hill. 3 WiU. 3. B.R.] 

pvEBT againft an heir upon the bond of his anceftor : 
-■-^ The defendant pleaded riens per defcent^ and at the 
trial it was found againft him, that he had 5/. aflets per 
defcent^ the Chancery will relieve him againft the penalty 
of the bond, but not againft the penalty of his falfe plea, 
becaufe it was a voluntary falfity. 



Where inore mo- 
ney is Imttothe 
mortgagor on 
bond, he ihali 
not redeem with- 
out paying the 
bond. 



7. Anonymous* 
[Hill. 9wm. 5.] 

r^ ECREED, by Somers^ Lord Chancellor, That where 
^^ the mortgagee lends more money upon bond to the 
itiortgagor, he (hall not redeem till he pays the bond-debt 
as well as the money due on the mortgage ; but if he 
mortgage his equity of redemption to another, the fecond 
mortgagee ihall not be afFe£led with the bond, for it is 
but a perfonal charge upon the mortgagor (a). 



(«) Vide ac. Coleman v. Wincbt 
1 P, Wms, 775. SbutdenAwrtb v. Lay^ 
mjickf 1 Veru, 245. Powis v. Ccrbeit, 
3 JtA, 556. ^reughton v, Tr ought on ^ 
1 Fe^ 87. Holmes v. Bunce, 3 Jtk. 
60. Leivtbiafi v. HaJfeU 3 Bro. Ch, 
Rep. 162. From thcic cafes, it ap- 



pears, that the mortgagee may tack 
his bond againft the mortgagor, his 
heir, or beneficial devifee, but not 
againft creditors, truftees for creditors, 
or other perfons entitled by a valuable 
coniideration. 



Eill againft a 
man and his 
wife abated by 
the death of 

him. 



8. Anonymous. 

A Bill was exhibited againft huft)and and wife, for mat- 
•** teYs chiefly concerning the wife \ they both put in their 
anfwer, and then the hufband died ; this is an abatement 
of the caufe, fo that the plaintiff fliall not proceed upon 

' aW/ 
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^ hill of revivor, for the widow (hall not be compelled to 
abide by the sinfwer of her hufband made for her, or 
which he made whilft (he was fub poteftate viri, but (he 
majr abide by it if (he will, and if (he doth/ the plaintiff 
may proceed, and the decree (hail bind her. 

9. Anonymous. [ ^5 ] 

A Bill was exhibited to difcovcr a title, and whether Purchafe for a 
•^^ there was an equity of redemption-, the defendant J*|5[ri"^^^[jf),"„ 
anfwered, that he was a purchafer for a valuable con(ider- noiioTofany^lln. 
ation, and abfolutely bought the eftate of fuch a perfon, cumbrance, a 
and had no notice of any title \ and this was adjudged a '^^ ^^^^ 
good plea. See Hardres 510. 

10. DarrisV Cafe. 

A Man contraded for the purchafe of lands, but before Contraa for • 
-*^ the conveyance was made he died, having dcvifed P»«hafe,and 

*1. f J e-. ' »?. . i^ • r J T • ° 1 i_ before the con- 

tiie land, err. At per Lurtam, the devife is good, be- vcyancemade, 
caufe the vendor, after the contraft, ftood truftee for the h«dicd, the?cn* 

vendee. dorisatrurtcc 

for the vendee. 
Vide Glib. Ch. 443. Ld. Pembroke v. Bodeo, Cb. R«p- 115* Powell on Contradb, z vol. 83. 



Ct)ttret) ant) Cl)urci)tDarDen0. 



I. |N a probibition it was ruled, That the plaintifF cannot Scats mih-: 
^ entitle himfelf to ^feat in navi ecclefta by pr/fcnptioft gj""^^' ^***" 

generally, without (hewing fome fpecial matter, as repair^ 1 Uv. 71. 

iftgf is^c, otherwife if it be an ijle, but if he entitle him- » Wiifon 326. 

felf to a feat in navi ecclefta generally, he muft give repair^ 

ing in evidence, but an ifle may be upon the land of 

a private perfon. 

2. In trefpafs for breaking and cutting in pieces his Noy to?. 

pew, and taking it away; the defendants pleaded, that GiWon^cafc. 

they were churchwardens, and that the plaintiff had built 

it in the church without licence, per quod, isfc. Et per 

Curiam, tlic trefpafs is confeffed, for though they may 

G 3 remove 
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remove iXxtftat^ they cannot cut the timber and material 

into pieces. 
Koy 104. 3. If one and his anceftors have, time out of mind, 

Dijf'i cafe. repaired an ijle in a churchy and fate there with his family^ 

and buried there, it is good evidence that xhtfeat is proper 

and peculiar to him, but then he muft repair it at his own 

charge, and not with the help of the parifli, for if he 

dcth not, the ordinary may appoint who (hall fit there. 
Noyi33. Sir 4. The chief feat in die chancel belongs to the im- 
w.H«ii scale, prgpriator of common right i and by confequence to the 

farmer of the impropriate tithes, but by prefcription it may 
« belong to another. 

Burials. Noy j. The chuTch book for buiials'and chriftenbgs began 
*4S- in the thirtieth year of H. 8. at the inftance of the l^rd 

Cromwell* 
Kpy xo4« 6. The ordinary and churchwardens cannot licenfe 

one to bury in the church, but it ought to be by the par-> 

fpn, becaufe the freehold is in him. 



7. Andcrfon veir/us Walker. 

a Lutw. Cuftom A LL offerings which are due to the vicar ior facraments^ 
IfimL^rburials marriages^ and burials^ and payable to him by the 

triahieatiaw. ' laws and ctf/foms o( thc realm, are confirmed by the fta- 
* Cap. 13. tute * 2 Ed. 6. but then fuch cujom muft be tried in 
the temporal courts ; therefore, where the curate of Brid" 
Itngton libelled againft T. S. for not paying a fhilling for 
laptizing his child, fctting forth in his libel a cuftom 
in the faid pariih for every parent fo to do, tsfc. ; the de- 
fendant fuggcftcd for a prohibition, that by law no man 
ought to pay for baptizing his child, isfc. -againft his will^ 
that cuftoms and prefcriptions were properly triable at 
law, and that the curate, isfc, had libelled againft him, 
l^c. fetting forth the cuftom as aforefaid, and a prohibit 
tion was granted. 

8. Tliompfon verfus Davenport. 



C O where the plaintiff libelled againft the defendant, 
"^ fetting forth a cufiom in the parifli of Elington in Der-^ 



7. Lutw. Cuftom 
to pay money for 

aUawl"^' "* tyjbire, that every woman, who is a pariihioner, and 
dwelleth thefe, and marrying with a licence^ their huf- 
bands at the time of the marriage, or foon after, Ihall 
pay to the vicar 51. as an accuftomed fee, and fo brings 
his cafe within that cuftom *, the defendant fuggefted for 
a prohibition, that all cuftoms are triable at common law, 
and that the plaintiff had libelled againft him, felting 
forth the cuftom as aforefaid, ^c. and a prohibition was 
granted. 



9. Parker ver/us Gierke. 



•TtHE clert o/a pori/b libelled againft the churchwardens, Mod, Cafes 252. 
^ for fo much money due to him by cujom every year, ,^^;^'*c^'/?j;j,j 
and to be levied by them on the refpedive inhabitants in not an original 
the faid parifli, and after fentence in the fpiritual court, jurifdiaion, it is 
the defendants fuggefted for a prohibition, that there was ^o^ft!j!^*pr^ 
no fuch cuftom as the plaintiff had fet forth in his libel ; hibitlon. 
it was objedled, againft granting the prohibition, that it 
was now too late, becaufe it was after fentence, efpecially 
fmce the cuftom wa$ not denied; for if it had, and that 
court bad proceeded, then, and not before, it had been 
proper to move for a prohibition. But per Ho/ti Ch« Juft. 
at is never too late to move B» R. for a prohibition, where 
the fpiritual court had no prigittal jurifdiHufn (a), as they 
had not in this cafe {b\ becaufe a clerk ofapartjb is neither 
a fpiritual perfon, nor is this duty in demand j^frifi/a/, for 
at is founded on a cuftom^ and by confequence triable at 
law ; and therefore the clerks may have an a£kion on the 
cafe againft the churchwardens, for riegle£ling to make a 
rate, and to levy it, or if it had been levied, and not paid 
by them to the plaintiff. 

[a) Vide ac, % Bur, 813. Couop. {h) Fide ac. Doug. 6zg. 5 Mod, 
424. 1 T, R. 3. 2 Inft, 602t 238. 1 Ld. Raym, 703. 

10. . The Churchwardens of St. Bartholo- 
mew'/ Cafe. 

[Mich- 12. Will. 3. B. R.] 

r\tJ^ Fi/bburne left 2^1, per annum for the maintenance ThearehWAop 
^^ of a weekly lefturer, and appointed, that the lec- orbiAopmuft 
turer (hould be chofen by the parifliioners, and to preach turer i Uk they 
on any day in every week as they (hould like beft. The cannot dcicr- 
parifliioners fixed on Thurfdayy and chofe a leSurer every {5Ic"*iac' "^'*^ '* 
year; and now Mr. Turton being Icfturer, and the parifh , wuiui^'n. 
naving chofen Mr. Raintr^ the other would not fubniit to 
the choice, whereupon the churchwardens fliut Turton out 
of the church \ afterwards the Bift)op of London determined 
in his favour, and granted an inhibition and monition for 
that purpofe. And per Holty Ch, Juft. a prohibition was 
granted to try the right ; it is true, a man cannot be a 
leElurer without a licence from the bifbop or archbi/bop: but 
their power is only as to the qualification and fitnefs of the 
perfon, and not as to the right of the le£ture(hip, and the 
Ecclefiaftical Court may puniQi the churchwardens, if they 
will not open the church to the perfon, or to any one afling 
under him, but not if they refufe to open it to any other. 
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Cf)urc6 ant) CfiurcbtDatDenier* 



5 Mod. 89. Rq. 
lurnofamanda- 
mus» that the 
churchwardens 
were not debite 
e\e€t\f without 
faying npc eo- 
rum aliquis, not 
good. , 2 Stra. 
J045/ 
VidexSalk. 
433- 



1 1 . The Queea ver/us Guifc. 

[Mich. 2 Annae. 2 Ld. Raym. 1008. S. C] 

A \Mandamus was granted to fwcar two dMte eUBi church* 
^^ wardens ofy fcfr. The return was, that they were 
not duly ele£):ed, but did not fay, nee aliquis eorum, and 
fpr that reafon it was quafhed, for he who makes the 
return muft comply with the writ as far as he can, and if 
one of the two is duly elefled, as where the parifli claims 
a right to choofe one churchwarden, and the parfon an- 
other, they ought to fwear one, and to return the fpectal 
matter as to the other ; that if the parilhioners have only 
a right to choofe one, and they choofe two, the election 
is void ; but if two are chofen by the parifli by equal 
voices, when they ought to choofe but one, in fuch cafe 
they cannot tell which to fwear into the office, but then 
they may return all this fpecial mattery fo if the parifhi- 
oners are to choofe and prefent them to the parfon who is 
to choofe one of them, and they both bring a mandamus^ 
that matter may be returned, for they cannot tell ^hich 
to fwear. 



Mod. Cafes \%x. 
X Salk. 166. 
S. C. A ptriflii- 
oner is not 
bound to come 
to hii own pa. 
ridi church, if 
lie goes to any 
other* 



• T Elir. cap. 2. 
rar. 14. Linw. 
8, 143,184, 
i 427. Spar. 78. 
t3jac.l.cap.4. 
par. 27. Spelm. 
Concil* I Part 
193. 2 Part 
I4r, I And. 

f^S. 2ClO* 

4So. 



1 2 . Britton verfus Standifti. 

[Tfln. 3 Anna.] 

i^TANDISH, the parfon of i/., libelled againft BHt^ 
*^ ion^ for not coming to his parifti church on Sundays, 
and for not receiving ^tfacrament at Eafier: the plaintiff 
fuggcfted for a prohibition, that the /bounds of pariflies 
and the con (Irudl ions of ftatutcs belonged to the jurif- 
diAion of the temporal courts, £5"r. The queflion wa$, 
Wliether a parifhioner is bound by law to come to 
his own parifh church, or whether he is excufed if he go 
to fome other church, as it appeared the plaintiff did ?, It 
was infifted againft the prohibition, that by the ftatutc 
♦ I Eli%, every pariihioncr is obliged to come to his ^arr/^ 
churchy which ftatute is ftiil in force, and not altered by 
any fubfequcnt aft, but only by the aft of toleration in 
refpeft to diflerttcrs \ on the other fide it was admitted, 
that the words of the ftatute 1 EHz. are, that every pa- 
rijlj'toner Jball repair to his parifh church, but that thofe 
words were correfted or explained by fome fubfquent fta- 
tutcs; as for inftance, by the ftatute f 3 y^^« hy which 
every parifliioner is required to repair to his parifti church, 
or to fome other church ; it is likewife correfted by the aft 
of toleration. Holt, Ch. Juft. parijbes were inftituted for 
the cafe and benefit of the people, and not of /the parfon ; 

and 



and if every parifliioner is obliged to go to his parlfli 
churchy then the gentlemen of Grafs^Inn and L'mcoln^s^ 
Inn miift no longer repair to their refpeftive chapels, but 
to their pari(h churchesy otherwife they may be compelled F 8q 1 

fo to do by ecciefiaftical cenfures. But^r Powell^ Juft. ^ 

Hie fpiritual courts have always exercifed this jurifdi^ion, 
and after fo long ufage, it ought not now to be queftioned ; 
and as for the gentlemen of Grafr^Inn and LincoMs^Inn^ 
they have likewife ufed to repair to their chapels, and 
therefore may be exempted from coming to their parifh 
churches, and this by Tirtue of an ufage againft ufage : 
^ow the reafon why parishioners muft come to their parifli 
churches is not (as hath been obferved) for the benefit of 
the parfony or that he may have his offerings, but becaufe 
he having charged himfelt with the cure of their fouls, he 
may be enabled to take care of that charge. But at an- 
other day, HoIty'Ch. Juft. held, that if a man repaired to * RoU. Rep. 
any other chapel, it would be a good excufe for his not ^|' ^*^^'^ 
coming to his parifli church, but then he muft plead it ; ^^' ^^^* 
he likewife held, that if Britton the plaintiff^ in this prohi- - 
bition was a profefled churchman, and his confcience 
would permit him fometimes to go to the meetings of dif- 
fenters, that the z6t of toleration would not excufe him 
for not coming to church, for that aA was not made to 
give eafe to fuch peoples fo a rule was made for a prohi- 
bition, and that the plaintiff (hould declare on it, that the 
matter might come judicially before the Court. 



13. Harman verfus Renew. 

[Trin. 7 WiU. 3. B. R.] 

iN this cafe, which fee in i Salk.^ it was held, That at i S4)k. 165. Of 
-* common law two churches might be unitedhj the con- *« "n'^'ng ^«;o 
currence of t^ie patron^ par/on^ and ordinary f it was far- 
ther held, that though in fuch cafe there is but one»parfon 
to both churches, yet the two churches remain, and the 
two patronages, and the two pariflies. But where they 
are united by a8 of parliament^ as in the principal cafe, the 
parifli of ot.Mary Bothaw was per flat ute 22 Car. 2. 12 Car. 2- 
united to the pari/h of St. Switiin, and the queftion arifing, ^'P- "• 
whether after fuch union the parifiiioners of St. Mary 
Bothaw fliould contribute towards the repair of the pariih 
church of St. Swithin^ it was adjudged, that they fliould; 
becaufe where two pariflies are united by a£t of parliament, 
one of thofe two pariflies is extinfl, and both patrons 
prefent but as to one church, though it is edternis vicibusm 
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Citation. 



14. King verfus Rice. 
[i L4. Rayn. 15&. S. C] 

5 Mod. 335. iN LonJon both the diurchwavdens are cbofen hj the 
i^:lZ:'n^' * pariOiioncrs ; in other pUccs the par/on appoints one, 
London, or elTe. and the panlh the other (a). Per ctmfuetudinem Magiut^ 
when. they are fwom and admitted by the archdeacon^ and though 

Uicy are un(it> he cannot refuie them {b). 

{a) Of common rights this is the cuflomitmaybeotherwife, zCro.^^2. 
modeof ekdUon> Sir. 1246.; but by (^) ^iJe ac. 1 SalL 166. 



Citation* 



5 Mod, 433. 
Afchbiflkop htth 
a provincial 
power over all 
the bi(hops of 
bit proviace. 



I. The Bifliop of St. David V Cafe. 

[Hill. 10 Will. 3. B. R. See i Bam. £ccl. Law. Titic 
Ciution.] 

•THE iifiop of St. DaviiTs was fttcd before the arMj/bop 
* of Canterbury for Jimony^ and was cited to anfwcr at 
Lambethi and not at the Arches^ and it was to appear 
there before the arcbbi/hop himfelf, and not before his 
chancellor or vicar^general^ and for thefe reaibns he moved 
for a prohibition ; but the Court denied it, bccaufe the 
archbift>op hath a provincial power over all the hi/heps of hit 
province^ and may hold his court where he will, either at 
the Arches or elfewhere \ and he may likewife convene 
the psrty before himfelf, and judge himfelf, and fo may 
any other bi/hop^ for the power of a chancellor or vicar-* 
general is only a delegated power in eafe of the bifhop. 



2. Machin verfus Moulton. 

[Hill. 1 1 Will. 5. B.R. iLdRaym.4S2. S. C. 2 Salk. 
549. S. C] 

* " . 7\/l^ ^^ TON was parfon of S. in the diocefc of Tori^ 
K A^^arty ^ ^**in which parlOi Machin had lands, but lived in 
IhaUbefuedm Lincoln in another diocefe, and now coming to Tori^ 
SbtoSS.''^*^ i>fo«/?o/i fucd him in the fpiritual court there, iox fubtrac^ 

ticnt 



^ Mod. 450. 
Foi 
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tion oftitieSf and it was infifted againft the parfon, that 
this was a citing him out of his diocefe : at iirft the Court 
held. That the rgfidency of the party draws the caufe to 
the diocefe where he liveSf in tranfitory matters, but not 
in loca/i as for inftance, an executor muft be fued for a 
legacy where the will was proved, and not where he 
li?es : But afterwards this cafe was ruled to ftand upon a 
£ngle reafon; for whatever the law might be in other 
inftances, yet in the cafe of * tithes, the ftatute 32 /f. 8. • 2 Lev. 96. 
exprefsly ena^, that the pzity fubtra&nf them Siall ap- 
pear before the ordinary of the diocefe where they were 
fubtra£led, and therefore a confultation was granted in 
this cafe. 



Colour* See Ple^s 6. 



Commitment* 



I. Elderton*/ Cq/e, 

[Micb. 2 Aniue, 2 Ld. Raym. 978. S. C] 

jrLDERTON was committed by the Beard of Grten Mod. Cfo 7j. 
*^ Clotb, for executing a /. fa. in WhUehall, and upon j^J^ffaJSJu 
the return of a &2iAi/r0f]^ii/ it was argued to be lawful, allege where (he 
and not at all prejudicial to the privilege ofiht palace^ and is totally abfenu 
that they had no power to commit for breach of the ^J'.^s'c."''"*'* 
peace, having a power only over the queen's family, for hoIc 590. s. C. 
the government of the menial fervants, and that the pri- t -8 h. S. 
vilegc of WhitebaU was by the ftatute f 28 H. 8. "P' '*• 

Northey, attorney-general, on the other fide argued, 
that there is a ftanding commiflion of the peace for the 
verge and pa/ace^ and that the officers of the-Gr^^w Cloth [ 0^ ] 

are always commiflioners ; and that the ftatute 28 /f. 8^. ^ 
did not create the privileges of a palace, but only afcer- 
tainedthe boundaries thereof, for the qiieen may declare ' 
any houfe to be her palace without the parliament ; and 
fuch declaration being made under the great feal, it after- 

wards 
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Commitment 



wards continues a palace, though the queen doth not re* 
fide there. 

Powclly Juft. The privilege of the palace is by comtnon 
/aiv, and that in rcfpcd of the king's prefence : Breaking 
the Exchequer hath been held to be burglary^ though 
none of the king's money was there ; and one Jorifj had 
his hand cut ofF for a murder conHnittcd by him in the 
Tower, and was afterwards executed. 

Ho/tj Ch. Juft. doubted the cafe of burghry in breaking . 
the Exchequer, (f^r., and' denied Jomis cafe, becaufe the 
fame fad cannot be a mifprifion and a nrarder, for the 
one will extinguifh the other ; he faid, that it was true, 
his hand was cut off, but it was without any manner of 
• Mich. 15&16 authority, for he had feen the •roll, and there was 
Burdcfv! Muf- "^ judgment for it ; he was of opinion, that where the 
tctt. . ' * queen was totally abfent, and neither prefent by herfelf or 
by any of her domeftics or family, the place hath no pri- 
vilege ; but it is otherwife where it was only a perfonal 
abfence for a little time : The queen at this time was at 
Wind/or; now whilft fhe was there, fuppofc a murder had 
been committed in Whitehally (hall the fa£l be tried before 
the Lord Steward? and he held that it fliould not. 



5 Mod. 64. T56. 
Cuftoxn leturned 
/or the mayor, 
Uq. to commit 
10 tbeiflierifr, 
and it did not 
appear that the 
•erfen to whom 
Ac was com mi t- 
ted was fhcri^'. 
f I Vcm. J 15. 



in] 



a. ClerkeV Cafe. 

[S.C. I Salk. 349.] 

'T HE return of a habeas corpus w^as, That there was ai 
* ' cuftom in London^ that if a man chofen of the livery 
of any company (hould refufe to take upon him the office^ 
that the mayor and aldermen might commit fuch perfon 
f until he ihould declare that he would take upon him 
the office, and that Clerke was chofen a liveryman of the 
company of Vintners, and refufed to hold the office, and 
thereupon he was committed by a warrant in writing, 
Is^c* until he ihould declare^ l^c.\ it was obje£led, that 
this return was ill, becaufe it doth not fet forth to whom 
he fliould declare his confent ; befides, it was an infignifi* 
cant cuftom, to commit until he (hould declare, becaufe 
after fuch declaration he might ftill refufe to hold the 
office ; they might impofe a fine to be levied by diftrefs, 
but they cannot commit \ it is true, a cuftom to conunit 
until he (hould take upon him the office of an alderman is 
good, becaufe it is an office for adminiftration of jufticc, 
but a liveryman is not fuch an office : Another obje&ion 
againft the return was, that the warrant of commitment 
fliould have been returned in hac verba : But per Curiam, 
this commitment being by a court of record^ the warrant 
need not be returned in hitc verba, as it ought if it had 
been extrajudicial commitment : But the chief objection 

was. 
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^as, that liere was a cuftom returned fox the mayor and 
aldermen to commit to the Jheriffs of London^ tsfc^ or an^ 
other officer ; and the return was, that he was committed 
cuftodia me£y without faying he was (herifF oi London y or 
any other officer attending the court , and for this rcafoii 
it was adjudged infufficient. 

3. The King verfus Wright. 

THE juftices of peace committed T. S. for a forcible f Vcnt. i6^. 
entry, and G. H. was indifted for fufFering him to J^^j^nicnt ror 
cfcape; upon not guihy pleaded, the defendant wa3 commiftcd^^ 
found guilty, and afterwards he brought a writ of error, for for a forcible 
that it did not fet forth how this commitment was made, ^'^^^^ ^ ^^^'^ 
(viz.) whether upon view of the force by the juftices, 
or upon an indiflment found ; neither is it f:*t forth, that 
JeUto modo commiffiis fuit : Sed per Curiam^ It is only an 
inducement to the offence latd in the indiftment ; befides, 
after a verdift it ftiall be intended that the commitment 
was legal. 



Common* 



!• UE who hath common appendant or appurtenant can keep Jones aSi, m8€. 

*• "* but a number of cattle proportionable to his land, 
for he can common with no more than the land to which 
fais common belongeth is able to maintain. 

2. One cannot prefcribe*to have fole common ofpajlurcy 2 Lev. t. 
excluding the lord, but a man may prefcrilie to h^yefoiam 
pafturom omni anno omni tempore anniy for this is not com^ 
man but pafture, and the lord is not excluded from the 
whole profits, for he has the trees (sf mines. 

3* And fuch % prefcription is good, without alleging le^ 
%ancy and couchancy^ but it is otherwife in caf^ of common, 
for that ought to be of fuch cattle as are levant and [ g^ 1 

c$iichant upon his tenement, becaufe the levancy^ t^c. is 
the meafure of the profit in the common. 

4* One who hzth/olam pajluram may licence another 
to put in his cattle. 

5. And fo may one who hath common in grofs for a 
certain number, becaufe fuch a common is neither ap- 
pendant, nor a common in grofs fans nombre. 

6: So 
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6. So where a man hath folam pafturam^ he may li* 
cence another pro hac vice to depafture his catde, but not 
for any time certain, for that would amount to a leafe of 
a thing (which lies in grant) and without deed. 
% Lev. 73. 7. A common appurtenant to a mefluage and lands may 

be aliened, if it is for a certain number of beafts> others- 
wife where it is a common appurtenant for all beads levant 
and couchant on the land. 

2 Lutw. 1240. 8. One commoner cannot diftrain the beafts of an- 

other commoner depafturing in the common, but he may 
the beafts of a ftranger, becaufe he had no pretence of 
any right. 

9. Woolfton vcrfus Slater. 

3 Lev. 104. |N replevin, the defendant avowed for damage^feafant on 
Cemmoner can- 1 j^j^ common \ and UDon a demurrer to this avowry it 

not diftrain the «.•• K \ f % i-i t% i.' 

beaftofaftnui- was adjudged not good, becaufe he did not ihew fome 
ger, without particular damage to himfeJf, or that he could not have his 
h dMnoificTin* Common in tarn amplo modo quo dehuit bf confuevii; for a 
his common. commoner cannot juftify tq diftrain the beaft of a ftranger^ 
without (hewing how he is damnified in his common. 



[ 95 ] Condition. 



Vide 1 Saik.i7x. I . npHE condition of a bond is always to be taken and con- 

St.* jon« isl"! ^^^^ »" f^^o"^ °f *^ obligor, becaufe it n the 

Saund. 66. " words and conccffion of the obligee ; and wherever any 

fenfe can be colle£led out of the words, it (hall never 

be conftrued to be infenfible, becaufe it is to fave a 

forfeiture. 

2. Where a man is bound in a bond widi a condition 

liot to trade f both bond and condition are void; but if he 

was bound not to trade in a particular place, it is good. 
Condition prccic- 3. Thcfe divcrfities were taken by -fi&A, Cli. J^. 
***"^ jf Where in executory contraBs the agreement is, that one 

(hall do fuch an ad, and. for the doing thereof the other 
I Vtnt. 177. ihall pay fo much money ; there the doing the aft is a 
*'^* condition precedent to the payment of the money, and Ac 

party (hall not be comjpcUed io pay till the ad is done. . 

4* Where 
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4. Where a day is appointed for the payment of 
•fioneyi which day happens before the thing contracted 
jfbr can be performed, there an adton may be brought for 

the money before the thing is done, becaufe here it ap- i Vent. 147. 
pears, that the party relied upon this remedy, and never * ^**'*^' ^'^ 
intended to make the performance of the thing a comli^ 
iion precedent. 

5. Where a certain day of payment is appointed, which 
is to enure at a time fubfequent to the performance of the 
aft, which by the contraft the party had agreed to do, 
there perftrmance mztft he averred^ and fo is Jones 218. to 

be urtderftood; and fome other books contrary to this are DyeryG.^nna. 
not law ; for every man's bargain ought to be performed 
as he intended it ; and where a man relies upon his re- 
medy, it is but juft that he ihcuM ftand to his agreement ; 
fey 'on the contrary, there is no reafon he fhould be con>- 
pelled to tnift when he did not intend it. 

6. And therefore where two agree, that one (hall have 
hb horfe, and the other ihall pay fo much money ; no 
adlion lies for the money till the horfe is delivered. 

7. Page verfus Hey ward* [ 9^ ] 

[Tiin. ) Atu».] 

A DJUDGED, T^at where he who is to perform a con- Whwehe whan 
** dition is only in nature of a trujlee or inftrument, JJ^^jf^*™**^**" 
there a temporary difability is abfolute and forever; but, difaUc^^herc 
where the performance is for his own advantage, it is not. 
otherwife, for the difabiUty may be removed, and then he 
may perform the condition. 



Con0deration. 



t. ^H£ defendant promifed, that in confideration the Hutt. 77. Cro. 

* plaintiff would pay the money due to him on bond ^''«' » 94- 
on fuch a dsiy> that he would deliver up the bond ; 'ad- 
judged a good confideration, becaufe now he might have 
the money without putting the bond in fuit. 

2. A furety having paid the debt of his principal, who Sid. S9. 
Was dead, told his executor that he had paid the money, 

who 
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who thereupon promifed tp repay him, if he would yer^- 
hear till fuch a day ; adjudged a good confideration, for 
the executor was liable in equity, though not at law with- 
out a promife. 
Vide 3 Bur. 3- A promife upon a confideration executed or paft» 

'^7<- unlefs it is grounded upon a precedent x;equeft, is not 

good, but where it was made upon requeft, the fubfequent 
promife relating to it (hall prevail ; as for inllance, if a 
promife is made at the time of the requeft, for there the 
confideration is meritorious: thus a promife to pay loL 
for that W, R. was bail for my fervant, is not good ; but 
a promife to pay loA for that he was bail at my requed 
for him, is good {a). 
Comynsy Aftion 4, A promife grounded on a cofifideraiion executory^ or 
«n ^^"^Pjj^» which continues, is good, though the confideration was 
3ded.2ox. ' without requeft; as for inftance, for that you married 
my. daughter, I promife to give you 100/. good, or for 
that I owe you 20/. lent to me, I promife to pay you on 
fuch a day, this is good, for the debt continuing, the 
confideration muft continue. 
r M 1 5. But where the plaintiff declared, that in confidera- 

tion he would difcharge the defendant from 22/. due from 
him to W. R» his mafter, he (the defendant) promifed to 
lay out 40/. in repairing the plaintiff's barge; this was 
held void, and the confideration illegal, for the plaintiff 
cannot difcharge a debt due to his mafter. 

{a) Iff in coniideradon of a thing nudum paSium 2nd void. Bat if I were 

already done without my requefl, not under a moral obligation to do a thing. 

fbr 0iy benefit, and where I was under and another does it without my re- 

, no moral obligation to do it, I pro- quell, and I afterwards promife to 

mife to pay the money, the promife is pay, that is good. BuU. N.P. 147. 



6f Thornburgh veffus Whitacre. 

[S. C. I Ld. Raym. 1164.] 



Cafes, 305. ^S S U MP SIT in confideration of half-a-crown by him 
ierliVon^ givcn to the defendant, he promifed to give him (the 



Mod.Cafes, 

I Lev. 

Conlideratioo, 1 . ~. /*- % . /. x^ f r 11 ^ • •' *• 

though not good, plamtiff) t WO grain s of rye OTi Monday foUowmg, and 10 

yet the jury may on evcxy Monday double, by progrcfllon, for one year: 

Sl^agei!'"'^^* The defendant pleaded non afumpftU and upon a motion 

to ftay the trial, it was denied ; for per Curiam^ though it 

amounts to a great quantity, yet the jury will confider the, 

folly of the defendant, and give reafonable damages (^}« 

{b) Fide iFerttr. 65, 267, 
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i. VI7HEN confpiracy h the gjfi of the a£Hon, if iVent. Ti^ 

^^ one be acquitted, the other cannot be found ^^^',o" 
guilty ; but where the gtfl of the a6lion is upon another ^ 
matter, anci the c^J^iracy \i onlv laid by way of aggra^ 
^Hition^ if one be acquitted, the otner may be found guilty: 
But in both cafes^ if one be iTound guilty, and the other 
dies or doth not coihe in, judgment may be gi^en againft 
him who was fouiid guilty. 

2. Where a man is Jalfilj and ntalicwujly indi£tcd of 
any crime, which may prejudice his fame or reputation, 
be may have an adion for the confpiracy. 

3. And fo he may, though the ofience for which he 
^ras indifled doth not import flander, but endanger his 
liberty, (f. y.) wh^re it is fuch for which he may be im- 
prifoned. 

4. And To he may, if the indi£lment is only injurious 
to his property, in putting him to a needlefs expence in 
defending himfelfL 

^ 5. And in thefe aBlons it is not the confpiracy but F. N. B. ti€. 
tlie damages^ which are the ground of them ; and there- ' ^"jf *^q^ 
fort per Holt, Ch. Juft. one may be acquitted and the L 9^ J 

other found guilty, which cannot be in a writ of con- 
spiracy. 

6. Where there is a malicious indi£lment in prejudice 
of the fame and reputation of another, though the indi£i- 
tnent is erroneous, or an ignoramus is found, yet an aAion 
will lie, for the mifchief arifes by the flander; but it b 
otherwife where the indictment is for a trefpafs, or for a 
riot, becaufe in fuch cafes the defendant is indi£ted in 
tefpe£l of an injury to his purfe, which cannot be where 
it is erroneous, or an ignoramus found. 

7- A£iion on the cafe for caufing and malicioufly pro- 
curing him to be indited for a riot, dt reafon whereof he 
was put to great charge in defending it, good, for he was 
damnified in his property, and that out of malice ; but in 
fttch cafe the plaintiff mud prove exprefs malice in the de- 
fendant, and not only that he (the plaintiff} was in- 
nocent. 

* Ncta^ Mod of thefe points were adjudged in the cafe of 
SaviU and Roberts, ^todvid, I Salk. 14. 

Vol. hi. H 
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ConGaljle. 



I. Charley ParifliV Cj/?. 
[9 Wm. 3. B. R, I Salk. 175, S. C] 



^HE village of Charley having 110 conjlahle^ the jufticet 
^' ^ by order of feflions appointed one : But per Hoit^ 



Where aeon- 
ftaUe may exe- 

out<^hUp«riib9 ^'*- Ju't* whcre there is no Uet the condable ought to be 
where parilh. ehofen in the town out of which the Uet was derived; it 
is true, the juftices have exercifed this power^ and rather 
than to deprive them of it^ this Court will intend^ they 
have fufficient authority by fome a£l of parliament, and 
therefore if a town be ere£led they may nominate and ap* 
point a conftable ; but Charley having no conftable, it is 
r 00 1 no vf//but a hamlet ^ for a viifznd a conftable are reciprocal: 

And, as to the authority of a conjiable out of his parifli, he 
held, that if a warrant is dire£led to a conftable by name, 
he may execute it at any place in the county, though he 
is not compellable to do it out of his parifli : But if it is 
dire£ied to all conftables generally, in fuch cafe it is to be 
taken refpe£lively, and uo conftable can execute it out of 
bis parifh. 

2. When the county was firft divided Into hundreds^ a 
eonfiabliy or cotifervator pacts ^ was appointed in every hun- 
dredf and this was in aid of the fherifT, who was the ge- 
neral confervator pacts through the whole county ; and fo 
^fo in affiftance of the conftables who had the nufxle hun^ 
dredi petty conftables came at laft to be appointed in every 
town. 

3. At firft both the conftable and petty conjiable were ap- 
pointed by the ftieriff in his tottrn^ and there they were 
fworn, but now the^ are commonly appointed at tl>c 
court leitf and, in default thereof by iht JejffiGns, 

4. And as to his authority out of his parifli : Per Holt, 
Ch. Juft. If a warrant is diredied to fuch a conftable by 
his name, he may execute it in any place in the county, 
though he is not compellable fo to do, or to do it out of 
liis parifh ; but if the warrant is dire£ked to all conftables 
in general, then it Is to be taken refpedlively, ami in fuoh 
cafe a conftable cannot execute it out of his pari(h« 

*3 
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!• Fiflber kftrfus Nxcholls. 
[Hfll. iiWai-j. B.R.] 

*N this caifc, itolU Ch. Juft. held, that copyhold cftates PoftetDetlfeio; 
* arc fubjca to the rules of law, and wffl not pafi by <^opy»>oW«ft«t« 
fuch words in a conveyance as are improper to pats other Sefo?iflT** 
eftates^ milefs there is a cuftora for that pnrpofe, for that Vjde idle t! 
xitay and often doth diftingitifli them ; dnis by cuftom in ^^^' ^ ^'^ 
fome manors * a grant to ^., A, ai^d C, Ihall 6e conftracd s^e, t")S/' 
as a gift to A. for life, remainder to B. for life, xsmaindev lo'* LoveU. 
to a for fife. ^'^3Adcn. 

*[ 100 J 

2« Page w/^/ Smith. 

[Mich. 8WiH.3.] 

iK this cafe, ptr Holu Chief Jufticc, whatever iMjr pa& Whit ii copf. 
-^ by deed without yi/rr^m^, though it noay be neceflary ^^^^* *^ ^''■^ 
io enrol the deed, is no copyhold; likewife wbatfoevcr JJ^. ^^^ 
may pafs by furrender tyi«i«d!wi» confuitu^mm mufmii^ ^zULtm/iifU 
without (aying, ad voluniatem domini^ is no copyhold. 

3. Adjudged, that where a copyhold \%firfin$§dj the 1 Uf. %^ 
Jord may grant it without a feifure, for the forfeiture is a 
determination of the will of the party, and the lord is in 

as of his reverfioa. 

4. A. dominus pro tempore habem tituhm, di^nfes with Vide 3 Tm 
the forfeiture by admiiiing a copyholder who hath forfeited, ^P* »7'» 47«» 
•and that not only as to himfdf but aUb to him in rever- 

fion^ for his grant and admittance amounts to as entry for 
the forfeiture and new grant. 

5. Bttt an admittance by a lord who hadi no title, but 
is a diiciror, cannot purge the foifeiture. Ibid. 

6. A covenant to furrender copyhold4aiids to IT. R., Hard. 293. 
the covenantor furrendered to two copyholders out of 

court, to the ufe of JT. R. : adjudged this is a good per- 
formance of the oovenaati for this is a good funendcr. 



Ra 
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Coroner* 



I lisv* >M* . I* UE i& chofcn by the county, and therefore his office 
** doth not determme by the demife of the king. 

Popk* S09. 2* He cannot take an inqutfithn but upon nnenv of the 

% Lev- 14«» «S»* hdj^ therefore where one drowns himfelf» and the body 
cannot be found, the iuquifition muft be taken by com- 
miffion or by juftices of peace, or judices of affize may 

r 101 1 make inquifition without a commiffion, and fuch inquifi- 
tions are traverfable, though an inquifition taken before a 
coroner is not as it hath been fomedmes held ; but an- 
ciently it was traverfable in all cafes, but where it was 
Jugamfecit^ and fo it is now. 

ft Icr. i5ft« 3. Therefore where a coroner's inqueft found W* R. 

feh de fe^ his executors were admitted to traverfe it, but 
the inqueft was quaihed for the omiflibn of the word 
murdravit* 

t Ventrit 178. 4* A coroner's inqueft ^^^^ vifum corporis ^ found that 
W. JZ. fehnice feipfum in r'tvum mijit ts^ in rivo pradiBo 
feipfum emergit, Isfficfeipfum murdravst^ this was quaihed, 
for emergo is to rife out, and not to fmk down in the wa- 
ter ; and the going into the river is no' felony, nor felo- 
nious, but it IS the drowning that makes it felony; there- 
fore die condufion, tsfjtc feipfum murdrawt^ without the 
premifes, is naught ; for it is not fufficient to find a man 
murdered himfelf, without (hewing how. 

t Vcflt \%%» 5. A coroner's inqueft may be fet afide for a nnfbe'- 

haviour of him in his ofiice, and a melius inquirendum by 
B, R* as fupreme coroner, or B. R. may iiTue out a com- 
miffion, or juftices of oyer and terminer may inquire, but 
there cannot be a melius inquirendum to the coroner. 

I Lev. tSo. 6. Upon an indiflment and trial for a murder, depo- 

% jonet 53. fidons taken before the coroner may be given in evidence, 

if the witnefies are dead* 
3 H. 7. cap. f . 7. He muft write down the efFc£k of the evidence given, 

cit*if. * *"^ certify it to the juftices of gaoUdclivcry, and bind 
over the witncfles to appear. 



( I02 ) 

Corporation* 

1. Anonymous. 

C ER' Holt^ Ch. Juft . A coiporation is an ens civile^ a corpus What Is i cor- 
** politicum, a pirfona pditica, a co/legium^ an univerfiUu^ v-T sJ* c 
4 ytfx bahndi to* agendi; fomc arc conftitutcd for public ^67! ' *^** 
and others for private charities; the former are notfubjeA 
to any founder, or particular ftatutesi but to the general 
laws and ftatutes ot the realm, by which they are main- 
tained and fupported ; but private charities are fubjedl to 
the rules and ordinances of the founder, who by law is 
vi/it9r^ unlefs he appoint another. 

2. Anonymous. 

[Mich. 10 Will. 3. C.B.] 

A Corporation, per Treh^ Ch. Juft. and Powell ^ Juft. if Cotpondon hf 
^^ by prefaription^ may nave feveral names} but if by J'^'^J^. ""^ 
charter, ijt is otherwife, for in fuch cafe it cannot have umet, but if by 
feveral names at the fame time and to the fame purpofe ; charter it can 
for if a new charter is granted, and by a new.name, the ^^^^ 
old one is gone ; as in the cafe of baptifm by one name, Hardm 405^ 
and confirmation by another, but fuch corporation may $Q4« 
have feveral names to feveral purpofes; for it may be 
created per nomen D. to take and to grant, and per nomen 
F. to fue and be fued^ 

3. College of Phyficians veffus Salmon. 

[Tnn. 13 Win.3. B.R. 1 Ld.Rayin.68o. S.C] 

iN this cafe it was held by HolU Ch. Juft. that where 5 Mod. 327. 
•* my Lord Coke fays, a corporation rauft have anomr, it cai^*'*"^^ 
muft be underftood, cither as cxprcfTed in the patent, or i!iJIS7*,J!U^ri. 
implied in the nature of the thing; as if the king fliould cherexprefi or 
incorporate the inhabitants of Dale^ and give them power jj^^j^ '" J|^ 
to choofe a majors in this cafe, though there is no name 1^1. 
of incorporation in the patent, yet it would be a good in- 
corporation, and the name would be mayor and com- f I03 1 
monalty; fo the citv of Norvficb was incorporated by a 
grant of H. 4. by the name of mayor and iheriffs, an4 
they arc called, mayor, iheriffs, and comiponalty. 
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4. The Mayor of ThetfordV Cafe 

[HUl. lAnnsB.] 

T Sallp. f9s. a' Mandamus being returned withofit the common /eaA 
H^^tl^ ^^^ without the hand of the mayor i and it being 

^'oa r^rd» *" moyed, that though it was returned in the name of the 
without iheir Corporation, yet it was no corporate aft to charge the 
**"'"*"' !^* corporaticm^ without their common fealt nor the; mayor. 
without his handy and therefore one^ or both ought to be 
done; whereupon the Court ordered precedents to be 
fearched^ and it appeared that there were manv without 
the common feal^ and without the mayor Jubfcribing his name ; 
;iad it was held by Holt^ Ch. Juft. to whom the Court 
agreed) that a corporation may do an tlOl on record with^ 
out their common feal ; that this is the cafe of the city of 
London every year, who make an aitomey yearly in this 
court by warrant of attorney ^ without fealing or Jiguing it^ 
and the reafon is, oecaufe they are eftopped by the record 
to fay, that it is not their zSt ; and therefore, if an aftion 
(hould be brought againft the corporation for a falfe re- 
turn, they are eftopped to fay, that it is not their return, 
for it is rejponfio majorif, isfc. upon record ; and as to the 
hand of the mayor, it is a fufficient evidence to charge 
himi that the mandamus was delivered to him, and that 
it hath his return, and it is incumbent upon him to (hew 
the contrary j for the mayor or any other magiftrate of 
the corporation, who caufcd or procured the return^ arc 
chargeable in their private capacities, if it is falfc. 

5. Newton ver/us Travcrs* 
[Mich, swill. 3.] 

Kow a dean »nd A ftjUDGED, that a dcjn and chapter^ or a warden, 

chapter may -Zx and feUows cf a college^ may grant or leafc by the 

307.' I Inft.'s- name of dean and chapter ^ £5*r. and without flawing their 

a. contra. proper names; and fo they may plead or be impleaded, 

% III*. 666. bccaufc in their corporate capacity they have no name of 

baptifm, or any other name than that by which they are 

inoorporated -, but it is otherwife in the cafe of a parfun 

and vicar, for they muft ufe their name of baptifm. 



CoftlBf* ^ I^. 



6. Anonymous* 

[Pafch. 13 Will. 3.] 

A N allien was brought againft the Eafi-Iniia Company^ Corpontioa not 
" who arc a corporation, and the aftion was for 5000/. jjff**'*"* *"*" 
and fevend dijirtfigas*s ferved, but they did not appear \ 
whereupon the Court was moved, that they might have 
exemplary iflues returned, and a rule was made that the 
fiierifiF ihould return good iiTues, Qtherwife to bring an 
aAion againft him for not doing it ; but at laft he was or- 
dered to attend. 

7* An information was exhibited againft the bailiffs and Corporation not 
hurgtffes (fTarmoutky Dne oJF the bailiffs (there being two) app««riog» «*»« 
#ppomted an attorney to appear, but the other wo.vld not ure wkhout ^ * 
confenty and the Court was moved, that their liberties fufflxnons. 
might be feifed for want of an appearance : But the bet- 
ter opinion was, that upon an injormati^n in natu;re of a 
quo warrantoy which is datum efi Curlt intflUgit and which 
is in nature of a perfonal adlioo, there cannot be ^ feifure 
before a fummons (/. e,) the liberties cannot be feifed upon 
a vmin facias^ but upon a diftringas: but it is otfaerwife 
in a quo warranto^ for there it is fummonitus fuit ; then it 
was made a queftion. Whether a warrant of attorney 
made by one of the bailifts was not fuiHcient ? becaufe 
the corporation did not difavow it, but th^t was not de- 
termined. 



€o^S. 



!• The King veffus Summers. 

[Pafch. 1 Anns, 1 6alk. 53. S.C.] 

'T^HE defendant was indi£led for a trtfpafs^ and aUb for Co(H taxed ate 
* a riot ; and upon not guilty pleaded, it was removed S!!^*!*^'!;. 
into J?. £. by certiorari^ and the defetvlant went before tbe dering'the^coat 
mailer, who taxed cofts; and tbe Court was moved, that he Mow. 
might go before the mafter again, that the profecutor mi^ht F I ^5 1 
be confidered in the cofts for his charges hhw^ the maiter 

H 4 having 



having only taxed cofts in refped to the charges fince the 
artiorarii and per Curiam^ the mafter ought not to con- 
fider the charges below, but only upon the certiorant 
then it was moved to aggravate the fine, but that was 
denied, fince the party had been before the mafter, and if 
he inGfted on it, the Court would fet aCde the cofts 
already tax<ed. 

%. Bigland vcrfus ^obinfon* 

[Hill. SWill.j. B.R.] 

Zzecuton p«T A DJUDGED, that whe^e executory fue upon any eon^ 

no cofti. Vide /x f^oB of their teftatoiry or for apy wrong done to him, 

|^*^^^7f 3»4- thg- fliaU pay no cofts cither upon a nonfuit or verdtd 

Veat. oz. figainft tliem } fo wherever he muft fue as executor, as for 

inftance, he brought an aftion of debt upon a bcmd due 

to his teftator, the defendant pleaded payment of thp 

money to himfclf, {viz.) to the executor, upon which they 

were at iffue, and a verdift ag^inft the plaintiff, yet he 

paid no cofts } but if he had brought the money into 

court {a) then the plaintiff muft proceed at his peril. 

{a) Vide contra Bunt. 4^ 

3, Jenkins Ss? U^^ v^rfu^ Plombe. 

[Hill. 2 Anns, B. R.] 

Mod. Cafet 91, 1r\EBT ty hujhand and nvife as executors of W, R., in 
tSi. iSaik.zo6. Xy which they declared, tliat the defendant was hi- 
ind wift*muft dcbted to them as executors for fo much money received h 
join in the ic- tie defendant for them as executors; upon non ajfumpftt 
**<»»• pleaded, the caufc camj; to be tried, and the plaintiffs 

yrcre noiifuited ; and in ^is cafe fcvcral points were rc^ 
foJved by Holty Ch. Juft. to which the Court agreed. 
Vide 1 Silk. I . "Where a man marries a woman, who is an execu- 

***• trixy and if before the marriage a ftrangtr receives money 

due to the teftator, and he is fued for it, the hufhand and 
•wife mufljoin in the aftlon j but where the money is re- 
ceived aft^ir the tnarriagCy the hufband may fue jalonc. 

2. If the money was received after the marriage, and 
by order or cohfent of the husband, it is the fame thing 
as if the hufband had received it himfelf ; it became ojffets 
in his hands, and the original debtor of the teftator is 
difcharged i and if it is paid by his order or appointment 
to a third perfon, it is a devaffavit in the executors, be- 
caufe the original debt to the teftator is paid off, and here 
is a new debtor to the executori who owed nothing to the 
teftator, 

3. In 
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3. In the principal cafe, if the defendant had received 
this money^ .without the order or confcnt of the hufband, 
in fuch cafe he, by bringing this zStiott, had affirmed the 
receipt, and that it was his eledlion, and that he confented 
to make the defendant his debtor, fo that the original 
debtor to the teftator was thereby difcharged. 

4. That thpugh the very bringing an aAion .againft 
the defendant (hews, that the plaintifis confented to make 
him their debtor, & cmnis ratthahitio retrotrahituTj Vc. fo as 
the plaintiffs might bring this adion in their own name, 
yet the bare bringing the a£^ion did not make it aflets in 
their hands till judgment was obtained ; and therefore, if 
jthe plaintifl^ fail in their a£lion (as they did in this cafe> 
2>eing nonfuit,) the matter is fet at large again, and the 
plaintiff* may fue the original debtor of the teftator, if he 
will. 

5. That executors are not excufed from paying co/ls Where an exem* 
ty the letter of ihe^atute, but by a very favourable con- ^^*"t^ 
ilru£tion thereof; as being prefumed to have no know- ' 

ledge of the affairs of their teftator, and therefore an exe- 
cutor (haH pay ccfis for not going on to trial ; and where a 
,caufe of a&iop arifes to the executor himfclf, for the 
which he may fue without naming himfclf executor, he 
(hall pay cofis ; and though he names himfclf executor, 
^nd fues as fuch, yet if th( cafe was fo that he might have 
fued without naming himfclf executor, he ihall pay cofis^ 
and that in the principal cafe he might have fued without 
naming himfclf executor, becaufe the adion was brought 
Jirjo much money received by the defendant to his (the plam» 
^iff^s) ufe^ and by his order^ and therefore (hall pay cofts. 
And per Curiam^ an executor may bring trover, as exeats 
cutoTy for a converfion in the time of his teftator, znAJbalt 
not pay cojtsy but it is otherwife if the converfion was in 
his own time ; fb where a judgment is obtained by the 
teftator, and the defendant efcapes in the time of the exe- 
cutor, for which he brings an ad ion and is nonfuit, he 
fiyali not pay cofts : but it is otherwife if the judgment and - 
efcape were both in his own tinie. 

If W. R* is indebted to the teftator, nnd the executor 
accompts with him, he (the executor) may bring an inftmul 
computajfet : and this is a nenu aHion^ which the teftator 
himfclf could not have brought, yet the plaintiff^ (hall not 
pay cofts becaufe the old debt remains, for it is not ex- 
gui(hed by the accompt, but made certain, fo that it is not 
a new catife of affions but where an executor brought 
trover and converGon, and the defendant came to aa 
agreement with him to pay fo much for the converfion, in [ 1^7 1 
' fuch cafe the fldintiffjha/i pay cofts, becaufe by this new 
agreement the orjgjaaal caufe of a£kion is extingtti(hed. 

6. The 



xoj CofKnant 

6. Tbi Cb. Jufi. held, that where a plaintiflT fuea as 
executor, and could not fue but as fuch, the thing 
for which the fuit is brought is not (^cU till execution 
fued forth; but where he needs not foe as executor, it 
is not aflets till judgmentj and then it is, for the or^nal 
debtor is then dif(;£arged, fo that it is a dtuafiavk: This 
cafe is reported in i &alL 207., hut not fo full and fa 
dear aa here, and in the argument chefe cafes were 
cited, Latch. 220. Hmtt. 78, 79, 214, 22o. 3 Lev. 6o» 
375. ai^. 185. I Vent. lo^t II9* J<ine^ X7o. Hob. 219, 
2339 284. I Cro. 29, 36, 175, 229. 



7. Anonymous. 

[HiU. 9Win.3.] 

Vide % Salk. A Motion was made, that a pauper might pay co/ls for 

9^* ^^ sot going on to a trial : 5^^ per Curiam^ he pays n» 

c^i unleU upon a nonfuity or where the verdi£i is found 

againft him, and then he (hall pay cods, or be whipped. 

See ftat. 23 H. 8. cap. 15. 



Covenant. 



lUv. 114, 183. I. |K covenant f the platntifF affigned feveral breaches 
Pitt ▼• Rttffd. 1 j^ ^^^ repairing; the defendant pleaded i5w« if^ir' 

git coaventioneSf and upon demurrer to this plea it was ad- 
judged ill, becaufe not repairing^ and non injregit convene 
tiones are two negatires, upon which iflue cannot be 
joined, but it is good after a verdi£l, for the iffut is mt 
immaterial but informal only. 
J Ler. 301. 2. Covenant and declares, that W*R. and his wife ' 

iaundf 17-.* levied a fine of lands fur concejfit^ to the plaintiff nmth 
warranty: Per Curiam^ an a&ion of covenant will lie 
upon this warranty as well as voucher or nvmrrantia 

I L«r. 78. J, Covenant for non-payment of rent, and affigned 

the breach, that the leflee did not pay the rent at any 

[ 108 ] of the fcaft-days on which it ought to be paid during the 

term i 



ferm; thk dccktation was lield good, thoagh genenJ, 
for it may be true, that no rent was pid on any of tho 
£M4days. 

4. The plaintiff conveyed an office to the defendant, x Uf. 155* 
provided, that out of the firft profits he pay the plain- 

tiff 500/.; adjudged, that an a£^ion of covenant lies on 
this prtnAfo, for it is not by way of condition or defea«> 
£mce, but in nature pf a covenant to pay the money. 

5. Covenant xo ^zj W.R. 100/., he making him an x Vent. 14$. 
eftate in D. s adjudged, that if he tender him a feoff- ^j^^**«*-^^ 
xnent, and ofier to make livery and feijin^ faV. he may ^ 

bring an a£lion for the moi^ey ^9 if he bad aflually made 
a title. 

6« Leffee for forty* years made an undcr-leafe to i iftec. 1S5. 
W.R. for five years, and afterwards made a leafe to 
i. L. for forty years, who covenants to repair durante 
tennino prod. 4Q annorum, the under-leflee refufed to 
attorn^ yet 2*. L. the leilee for forty years mud repair, 
bccaufe his leafe is commenced in point of computation. 

7* Debt upon a bond of covenants, and for breach, i Vent. is6. ' 
afljgned, that the defendant had broke the covenants } ^^ far. 8 * 9 
upon a demurrer to this declaration, it was held to be ill, ' ^' ** ^^'' 
becaufe it is double ( for he ought to have infifted upon 
pnc breach certain. 



8. Copley verfus Hepworth. 

[Trin. 3 Jac. Rot. 261. B. R.} 

iN an a£lion of covenant upon articles of agreement ^ tsfc. What are nrntoil 
-^ wherein the plaintiff covenanted with the defendant *•'*"**»"• 
facere dimijjionem, to him of a w;//, paying 20/. rent per 
annum for fo many years, and the defendant covenanted 
to pay the rent during the term \ the plaintiff brought 
^his aAion for non-payment of rent ^ in which he fet forth, 
that the defendant entered and enjoyed the mill, isfc. The 
defendant pleaded, that the plaintiff did not make any 
leafe to him ; and upon demurrer to this plea it was ad- 
judged, that thefe articles did not amount to a * leafe, •Roll. Ab.S^l. 
being only a covenant facere dimiffionem [a) •, and Holt, * ^^' *7»- 
Ch. Juft. held, that the making the leafe was a matter 
precedent, and that the plaintiff could jiot be entitled to 
the rent till a leafe was made ; but Eyres, Dolben, and 
Gregory, juftlccs, contra, bccaufe thefe are mutual cove'* 

{a) R. ac. yTermRep. 163. Roe mife itfelf ; but where it is iotended 

▼. Afi)bumer : That where the agree- by the parties to be the iAftniment 

pent refers to a future a£l of demife* under which the lands ire held* it (hall 

it ihall not have tlie operation of adc- have that operation. 

nants. 



io8 Counts Palatine. 

nafitSf and equal remedies are on both fides (a), and it is 
alleged that the defendant entered, but upon the other 
point the defendant had judgment upon arguing the de* 
murrer. Mid. a IT. 3. 

{a) Vidi Thorpe v. Thorft^ i Salk. xji.* and notes thereto. 

[ X09 ] 9. Hannam vcrfus Redman. 

[Mich. 9WiU.3. B.R.] 

CoveosDt to fxn nER Holty Ch. Juft. Where feveral lands are charged 
M j^A^. ^^^ ^ rent-charge, and thf owner of thefc lands 

charge J if he ' makes a leafe thereof, and covenants with the leflee to 
fvf it withoat favi him barmlefs^ ^r. and aftepvards the lefiee p^jrs the 
v^%\t^^ rent to the grantee of the rent-charge, voluntariiy and 
without compu!Jionj in fuch cafe he pays it in his own 
wrong, and mud pay it again to the leflbr ; but if he is 
diftrained for the rent^harge and his goods taken, this is 
a breach of the covenant, and not before ; and the leflee 
muft not allege generally, that he was compelled to pay 
the rent, but muft (hew how. 
xTcot. 56. 10. A bifliop made a leafe, in which the lefiee cove- 

nanted to repair i the biihop died, and his executors 
brought an zStion for not repairing in the time of the 
bifliop, and adjudged well. 



Cotenant to 0anD CeiCeD. See\jki. 



[no] Countp palatine. 



I. Cotton vcrfus Johnfon. 
[Hill, a Win. 3. B.R.] 



c. i«3' lU.ejeBment for lands in the ifle of Ely, after not guiky 
fOTiax^in pleaded, it was fuggcftcd on the roll, the privilege 



I Silk. 

S. c. 

Ely, a veniueVii- of the county palatine^ that no jury (faould be retyrned out 

of 



Counts palatine^ mo 

of the ifiif and fo a vemre facias was prajed to R. tlie etas was prayed 
next Till in the countv of Cambridge, ft quia videtur jujti^ » the next ?iiu 
^iarns tic rationi cwfinans ei concediturs it was obje^ied, 
that the defendant's confefGon fliould hare been entered 
likewife on the roily {viz.) et quia defendens hoc mn dedicit 
idioa cmicedkur, but adjudged, though fome precedents 
are fo, yet either way is well enough ; for if the fa£^ is 
otherwife, he ^ay bring a writ of error, and affign it for 
error ) then it was objeSed, that the entry ought to have 
been, quodUhni tenentej nee re/identa in eadem infuh non 
aggrei& dthent ad aliquam juratatn extra libertatem illam 
faciifufi for otherwife it doth not appear, to be a privilege « 

annexed to the inhabitants, but a mere cognizance in the 
ij/h(fi however, the trial being in the county of Cam' 
hidgef of which this is parcel, the Court held it to be 
aided by the ftatute i6 & 17 Car. 2. a^. 8. 

2. Though it is commonly faid, ^^t Lancafter is a |^i Vent; 157. 
county palatine by aft of parUament, and Chtfter and »*^**6»'^' 
Durbam by frefcriptiony yet this muft not be intended of a 
mere prefcription, becaufe a franchile, qud fe exabat in 
fnercgatrimm regir, can never be gained by mere prefcrip- 
tion, but muft depend on ancient gratits of kings, and 
allowances in eyre as well as by prefcription* 

3* It is true, Lancafier was erc£ied into a county pala^ 4 ^^^* 204. 
tine, in plenc farliamenio, anno $oEd. 3. and it was granted * ^'*** **35- 
by the Idng to his fon Jobn for life, that it {hould have 
jura regalia, and a king-like power to pardon treafons, 
outlawries^ to make iuftiees of peace and juftices of afiize, 
and aU procefles and indiflments were in his name ; but 
thefe royalties are abridged by the ftatute 27 if. 8. cap. 24. 

• 4. But becaufe Lancajier was ere£ked by aB of par^ P*owd. %\$, k 
liament into a county palatine, therefore outlawry in Xjn- * [ III] 
cafier is pleadable in the courts of Wejlminfter, but out- 
lawry in Cbefter is not. 

5. By the charter of H. 4. confirmed by parliament, the Plo*'* *i5- 
pofleiEons of the duchy of Lancajter are kept feparate * ^"*' *°5* 
from the crown, and are to be in die king as they were 

before he was king, fo as to pafs by livery or grant. 

6. There is zfeal for the county palatine, and another 2 Lutw. 1236. 
for the ducby, (i. e.) fuch lands as lie out of the county po" 

iatine, and yet are part of the duebyt for fuch there are, 
and the dukes of Lancajier held them, but not as counts pa^ 
Iatine, for they had not Jura regalia over them {a). 

7. It is for this reafon, that the king may make a cor- 
poration by thtfeal of tie county palatine, within the county 
palatine, for (b might the count palatine himfelf, as having 
Jura regalia^ 

(«) According to the Edltor^s ob- particularly thof? which appoint to 
ScTvzuoDg many patents have both Teal?, offices wilhin the county palatine. 

8. But 



til €udom« 

8. But the king cannot grant or make i corJMifation b]f 
the duchy feal within the duchy iandsy bccatife It 19 Juf r^ 
gaie to grant a corporation, and the Duk^ tf Lancafter qum 
talis could not do it. 

9. Any thing natmral, and which arifes frote die 
land, and which might be granted, the king may grant 
under the dkchy feal^ for thofe things might be mnCec^ 
by the Duke ofLancq/ler, as he was a fufajed ; of this na- 
ture are advowfonx, refits^ nueySf offices^ fstc. for Aefe 
favour of the land, and mi^t hare been granted by the 
duke before the pofleffions came to die crown ; b«t it 19 
not fo of zfair or market J for thofe ZTtfura regalia. 

%tKw. 14. 10. Prohibition was prayed to the duchy court at Wefi^ 

mnftery for holding plea of lands within the county peda^ 
tine^ when there is a court in the duchy for that pvrpofey 
and the duchy at Weftminjler is Only for lands out of the 
eounty palatine. Et per Curiam, It doth not appear that 
they have any legal authority to 3& as a court of eqtnty,' 
for the ftatute of Ed. 4. .doth not give them a court of 
equity, but a court of revenue s however, it was^ aHowed^ 
becaufe of long continuance and pradice. 



["a] Cuftont* 



See that mod excellent Report of the Cafe of Tanidry, In Sir 
John Davy's Reports, wherein this fobjeft is treated with 
great learning and perfpicuity. Fol. 28. b. See alfb 1 Bl. 
Com. 74. z Roll. 264. Comyns, Pre/criptiM^ vel. 6. 3d. cd. 
pa. 78. 

I. A S no law can oblige a people without their con* 
j^^ fent, fo wherever they confent, and ufe a certain 
rule or method as a bw, fuch rule, &r. gives k the power 
of a law. 

a. Now this confent is either verbis Qitfaffis i (/. #.} it 
Is exprefled by tvri^ng, or implied by deeds and actions ; 
and where a law is founded on an implied aflent^ rdms ff 
fa^isy it is either common law or cuftom. 

3. If it is univerfalj then it is common laWf if par-^ 
ticular to this or that place^ then it is cujlom^ and had its 
rife in this manner ; 

4.^ When 



Cudom. 
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4. j^ When the people found any ad or rule to be 
fit and agreeable in its firft inllance, it was natural for 
them to repeat and pradiife that rule ; and if this con- 
tinned from age to age, and was fo praf^ifed, then it 
grew into a law either local or national, according to the 
extent of it. 

5. And fuch cuftom ought to have four properties, 
(i.) It ought to have a reafonable commencement, for 
no ttfage can inake that good which was not fo a^ 

6. But a cuftom fliall not be taken to be unreafonable 
becaufe it is contrary to the common iaw; for the cuftoms 
clgavelUnd and borough •englijb are contrary to the com- 
mon law, and yet they are allowed to be good. 

7. Neither is a cuftom unreafonable for being inju- 
rious to private perfons or interefts, fo as it tends to 
the public and general advantage of the people \ there- 
fore a cuftom to undermine houfes in publico incemSof a 
cuftom to turn his plough on the headland of another^ 
aie good s the one to prevent the fpreading of the fire, 
and the other in favour of huft)andry. 

8. But where a cufiom is injurious to the public, or to 
a great number of people, and only for the benefit of 
feme individual, in fuch cafes it is unreafonable ; as for 
ioftance, a cuftom that the commoners of fuch a manor 

fliall not put in their cattle till the lord firft puts in his [ I ^3 ] 
beafts, or that the lord (hall diftrain and keep the diftrefs 
taken till a fine or ranfom is paid ac his pleafure ; for the 
original of fuch cuftoms was by tort or ufurpation. 

(a.) A cuftom ought to be certain. 

(3.) The continuance to be without interruption ; for 
difcontinuance deftroys a cuftom by the fame reafon that 
continuance made It. 

(4.) A cuftom muft not be againft the prerogative of 
the king. 

9. Now as to local cujloms^ it hath been held, that a 
cuftom of a manor cannot extend beyond that manor } 
therefore in trtfpafs for breaking his dofe in jD., the de- Sid. 137. 
fendant pleaded a cuftom within that manor for every 
tenant to have a way in the place where, ^r. and it did 

not appear, that the locus in quo, ^c. was within the manor^ 
this was held naught upon a demurrer. 

10. Trefpais for breaking his clofe; the defendant aLutw. 1317. 
pleaded, that the clofe lay in the hundred of }f^. in the 

faid county, called the KingsJUld; and that in the faid 
place called the Kingsfieldy there is, i^c. et talis confuetudo 
tifttaf in eodem quod bem alicui (omitting the word licuit) 
volenti fodert proplumbo. Etper Curiam^ want of the word 
Ixeuit makes ail imperfect ; but if it had been in, yet this 
plea is naughti becauic he ought to have laid a pofitivt . 

ttfige 
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ufage infaSf and not quod bene licuit alicui^ \sfc. ; befides^ 
Moor \%%n ijie cuflom is not laid in any manor^ vill^ or parijh^ and 

foar*! Lct. ^^"^^ cannot be a cuftom in a particular parcel of gtounif 
sift.' ' called the Kingsfald. 

aLotvr. iiS8. II. To plead pro eo quod fecundum tonfuetudinem^ a 

thing is fo and fo, is naught ; for it ought to be pofitively 

alleged, v/z. quod infra fuch a placcj talis habetur confuetudo* 
Moor 35* Cro. 12. Cuftom^ that the parfon, in confideration of the 
Eii».»o3. greater increafe of tithes, (hall keep a buil and a hoars 

this is goodj becaufe founded oh a conCderatidn of fome 

benefit. 
Roll. Abr. 559r 13. But a cujlom in London^ that if a ftranger di6' lit 

one pariih and is buried in another, that he fha!! pay the 

fame fees in the parifli where he died, that he doth to the 

Earifli where he is buried, is naught, becaufe he was not 
ound to come to church, and to receive the facrament 1 
in that parifh where buried. 



[ "4 ] S^dmage^. See judgments i j. 



T. inirHERE a judgmetjt is given for the plaintiff, and 
^^ the defendant brings a writ of error, and die 
iirft judgment is affirmed, the defendant in error (hall have 
damages and cods for the delay of execution, and the 
trouble he is put to, and this by the ftatute 3 2/1 7. cap. 
10. ; but it is otherwife if the firft judgment was given fov 
the defendant, and the plaintiff brings a writ of error, for 
there is no delay in the execution ; but this i^now altered 
by the ftatute 8 & 9 Will. 3. cap. 11., by which it is 
ena£ted, that it ihall extend only to judgments upon 
verdiBs. 
I Cro. 560. 2. In all aftions where the plaintiff bath damages by 

1 lerlflVZ* common law, he hath co/ls likewife by the common law (a) ; 
and fo it is in all anions wherein the plaintiff hath damages 
by virtue of the ftatute of Ed. 6- or any precedent fta- 
tute, for in all fuch adions the ftatute gives him cofts a$ 
well as damages. 

(a) This is evidently incorre£t» it fore the words '* by the common 
being univerfally admitted that there law*' ihould be reje^cd. 
were no cods at com mon law. Tbere- 

And 
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And in ?iny of thefc cafes, if a fubfequcn^ ftatutc » In(l. a89. 

or trebles, the damages^ the co/ls are fo too ; as for 
i;illaacc, in trcfpafs for a forcible entry upon the ftatut^ 
^ JI, 6., or in an aQion of the cafe upon the flat. 2H.4. 
fpr fuing in the Adtii'iralty for a matter arifing on the land, 
or in an aftioa of wj^^, upon xht Jlatute of Glouceftery 
?gainft tenant in dower, or tenant by curtefy, for thefc 
are ads of additions, (i. e,) there were damages at common 
law in thefe cafes, which thefe (latutes increafe. 

4. But in an a£lion of wajle againft tenant for life, or Skin. 15. 
in a quari imfeditf the plaintiff" (hall have damages, but no 

r^f, becaufe there were no damages at common law, but 
are given after the ftatute i Ed, 6. by fubfequent ilatutes. 

5. Now in thefe ftatutes of creation, (1. e.) fuch (latutes Vide x Term 
which give damages, where there were none before j^ R«p-7»- sBur. 
common law, or before thejirfi of Ed, 6., there i« a di* 367?* ilnS^' 
verfity, where a (latute gives certain damages, and where 289. 
uncertain ; for if a ftatute of creation gives uncertain da* 

mages, no cofts can be recovered ; but if the damages arc 

certain, cofts fliall be recovered as well as damages ; but [ ^ ' 5 1 

this is only to be intended of private a£tions to the party 

grieved, and not of popular aflions, as in qui tarn, inform'^ 

ations, W*r. 

6- Cooke vtrfus Beale. 

[1 Ld.Raym.176. S.C] 

A DJUDGED between thefc parties in an a£lion of Where the di- 
^ aiTault, Iffc. that where tJie plaintiff declares of a jn*8« m*y ^ 
U'oundiog by the word maibemavit, it is clear the damages Lo't^vide Latch. 
may be increafed, though damages are given by the jury. 223. i wiir. 5. 

X Sid. 108. 
X Barnes io6« Style 145. 

7. So it 13 where the plaintiff fets forth a wound fo parti- 
cular in his declaration, that by the defcripiton it appears 
to be a maihem ; and fo it is where the wound is viGble 
and apparent ; and this may be done, whether damages 
arc given by the jury upon an ifTue joined, or upon a writ 
of inquiry. 

8. But this increafe of damages mud be given by the Djrw 105, 128. 
coprts at Weflmiffler upon the vienx} of the ivotindiug, 

or upon affidavits made thereof j and it cannot be done by 
the juftices of nift prius, who, if the wound is v^ry great, 
muft indorfe the evidence on the fojlea, and upon fuch 
evidence the damages will be increafed, though the wound 
wa? not fet forth in the word maihemavit in the declaration : 
And (b it is without fuch indorfement where the caufe was 
p^ie4 before a judge pf that CQurt where the jpiotioa b 
made for increafe pf damages. 
•Vol. III. I 9.Trcfpaf;j 
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a Lev. jiA. p. Trcfpafs in the Palace Courts the caufe was removed 

4 Mod. 379. jj^^^j jj^ 2^^ ^y ^Yit defendant, and the jury having given 
15/. damages, the qucftion was upon the ftatute 22 £5" 23 
Can 2* cap. 9. Whether the plaintiff (hould have no more 
coft than damages ? Et per Curiam^ the caufe being re- 
moved by the defendant, tne plaintiff (hall have more cofls, 
but not if it had been removed by the plaintiff, for fo he 
Blight be more vexatious. 



[ 1 16 ] Deatl) of eitl)er i^artp. See ScIk 

Facias 2. 



2 Ld. Rayro. I . Oadcs vcrfus Wood wafd. 

766. -^ 

[Hill. I Annx. ^. R.] 

I Sailt.^7. 'TT H E cafe was, one Woodward gave a warrant of attor- 
fiidgie^*l^« * "^y '° confefs a judgment, and died in Hilary vacadofiy 

entered mfterthe thc attorney entered the judgment as of Hilary term^ but 
party died* did not bring in the roll till after the ejjoift-dny of Eajler 

term^ fo that now it was a f>/l termitwm roll ; and thc 
queilion was. Whether it (hould be received ? if it was re- 
ceived, then the judgment would be oi Hilary term, which 
was whilft the party was alive, and confequently it would 
be good : But per Holt^ Ch. Juft. this roll was not admitted 
to be filed ; by the courfe of the Court, all the rolls of 
Hilary term ought to be brought in before the effoin-day of 
Eajler term^ and a pofl ierminum roll cannot be received 
without leave of the Court, upon motion made for that 
purpofe ; and fuch leave is never granted, but where it 
appears to the Court that nobody can be prejudiced by 
it, for it is dangerous ; and though it hath been done, he 
would never confent that it (hould be done again, becaufe 
by this means the flatute of frauds^ and ihe fatute for 
docietting judgtntfjts^ would be fruftrated ; for if the Court 
Ihould allow the filing this roll in Eajier term as a judgment 
in Hilary term, when it was not amongft the rolls of that 
term, or the vacation following, how could purchafers 
avoid it, when it was neither docketted, or to be fearched 
after iarhat term, upon cither of thofe ftatutcs? fo ;be 
court would not allow the filing it. 
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2. Woolridge vtfir/2r/ Cloberrie. 

[Mich. 4 Jac. Rot. 15. B. R.] 

AN a£lion On the cafe was brought againft^vr defeni^ Action againft ' 
afttsy and the plaintifF had a vcrdiS and judgment, o^™*df5*2J^**^ 
(it was for (lopping his watercourfe) one of the four de- the trial; th7 
iendants died before the trial; and afterwards, upon a judgment agalnft 
writ of error brought, the ♦judgment was held to be y^Jf^^ *"*'*" 
erroneous as to him who was dead, and therefore it muft' 
be reverfed againft all the furvivors, for it cannot be 
reverfed in parcels : The difference was taken between 
anions founded on * torts and on contra&s 5 in the firft * Cio. Elic. 
cafe, if there arc feveral defendants, and one die before **5- Cro. Car, 
the verdia, yet the aftion fhall Hand j fo if he die after jo^\°5%V6*7» 
ve^dia, the plaintiff may fuggeft the death of him puis 400. 
darrein contittuanciy and take judgment againft the fur- 
Tivors, but there needs no furmife to alter the difiringas 
or the vemrty for by the death of one defendant the a^ion 
doth not abfolutely abate: It is otherwife in anions 
founded upon centrals, which in their nature are entire $ 
and therefore, in fuch cafes, if it is fuggefted that one is 
dead, no -f judgment fhall be entered againft the funnv- t.^^^^k* iS6. 
ors : There is alfo a difference between verdidls at nifi ^'^* *59» 
fritis and at bar; for if, after a verdi£l at the nifipriusy one 
of the defendants die before judgment, there, if it is entered 
againft all,, it is erroneous, but it is otherwife if cnteried 
after a trial at ± bar, for there the judgment relates to X Popl>- u^- 
the verdia (^). *«^^:76S. 

(a) Vidifiat, 8 & 9 IT. 5. c. xl. Gilh. C. B. 195. Bidl. N. F. 312. 



3, Ellwaies verfits Lucy. 

THE plaintiff bi ought trelpafs againft four defendantSf 3 Lev- f^o.\ 
they all appeared, and after fome continuances, thiec J^^^f^^^ 
of them pleaded that the other died after the laft continu- thicep1«!de^°^^' 
ance, is^ petunt judicium de brevi (sF quod breve pradiB* caf- and Ahe other 
fitur s and upon ^cnmrrer to this plea it was adjudged ill, J^iJj**^*^ 
becaufe they (hould have concluded, et petunt judicium ft Comynt"* Abate- 
Curia utleri^s procedere vult ; for the writ adually abated "«n^ 't *•• ^ ' 
by the death of the otlicr defendant.. J^I'Jj^ «*• 
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!• Ward vtTfus Evaw* 

[BIkh. xAniue» sLdLRj7a«9s8« S.C. ComyDsr^S. S.C.] 

Mod. Cafes 36. ^HE crfc. j^ TIwTc WAS a ckbt of 5©/, duc to th^ 

* ^!?^"44»- . M. fmfier^ who font hxt^Jefwrnt with tbs Afetor to receive 

no pajowor' ** ^l** moiicy » they vent to a goidfmithi upon whom the 

wbofc dicre #u ddttor had 1 bill ^f loc/,, tfnd the goidfinith indorfes 50/* 

a picctaent ^^ ^^^ ^j-|j^ 3^,^ ^^^^ ^ fcrvant a bill upon amthtr goid* 

JkMfir^oL^ and the next day that goMfmith broke, and 
thereupon the tnqfiir refoited to the firft goldfauth, who 
Tcfttfii^. to pay the money, an adion was broaght againft 
bim by the nafler^ and whether it would He, or not, was- 
i|» queftion : EtferHoUf Ch. Juft., the takmg a note in 
writing fet goodfl fold may aoiotinc to a payment of the 
moneys becauic it is a part of the orq[inal eontraA ; but 
paper is no payment where theve was an original and pre* 
cedent debt as in this'cafe tiiere was, ibr it is intended to 
• be taken upon this condition^ (V^^) ^^ ^ money be 
paid in a convenient time. 

2% Marie veffus Flake. 

[Trin. iaWill.3. B.R.] 

-Ptyaeatof mo* n£R Holtf Ch. Juft., Pdyment of a bond with a con- 
rLSpittS?." dition indorfed, is a ^ood plea before but not after, 

fo^the^ood!- ^ b6 more than* to an adion of debt upon^ ^/i%'Ar 00^ for 
tioti W6keiu when die breach is m^e, the benefit of ^t condition, 
which is always in behalf of the obligor, k g<mo. 

But now Cse the Stat, 4 Jfc 5 Aone for the anend^Mac of thelawt 

xLenfti* . 3* Adjudged, that w^ere the leflbrafilgnedliis rent with* 

out the'reverfion, t}\^t the af^gnee (if the tenant agrees) 

* may maintain an .a£^Lan of debt for the rent, becaufe the 

privity of contra£l is transferred. 

ft Vent; 119, 4. The leflbr made a leafe, referving 20 /. pfr annum to 

Poft JO*. Y^ pj^jj quarterly, debt may be brought for the lad quarter's 

rent, without {he\ring the other three quarters were fatif- 

iied, for every quarter's rent is a diftin^ debtt and diftin^k 

adlion^ lie for each quarter. 
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I. 'TpHE^^r&ixp/?/ made conveyances of' their iandshcrr, spdaa»lRcl. 8. 

* without deed or writing, {viz.) either by the delivery 
of a turfif of a new ftafF, &r. The firft deed concerning 
lands was made by Withredus king. ofKent^ anho 694.; and 
that, and other lubfequeat writings made for fuch pur- 
pofesj were called chirographs i but in the time of the 
ffsrmans th^y were called charUrs; and afterward detds^ 

2, Anonymous. 

[Pafch. 9 Win. 3.] 

nER Holt^ Chief Jufticc: "When a deed is pleaded with By a profeit hie 

^profert hie in Curia^ the very deed itfelf iaby intend- i'L??".*'c^ 
ment of law immediately in the pofleflion of the court; 
and therefore when oyer is craved, it is of the court, and * 
not of the party. 

3. After oyer is craved, the deed is become parcel of the 
record, and the Court mud judge upon the whole. 

4. The demand of oyer is a l^iod of plea, and may be 
counterpleaded. 

5. When a deed is not in Court, no oyer can be granted; sid. 30a. 
therefore when oyer is prayed, it is always intended that 

the deed is in Court ; and the words ei legitur in bac verba^ 
£5'r., are the a6V of the Court. 

6. In debt againft an adminidrator upon a bond of his i Saund. 8,9. * 
in te (late, tl^e defendant den\anded oyer of the bond and 
condition W «/f^/i//r;. the. condition was for performance 

of covenants in an indenture made between the plaintiff 
and the inteftate ; then the defendant prayed oyer of the vide % Salk. 
iWrw/x/r^ mentioned in the condition, though it was not 49^* 
in court (5f ei legitur ; and then he pleaded, and the plain- 
tiff demurred, fo that the indenture was not in Court; it 
fliould have been produced by the defendant under the 
hand and feal of the plaintiff, and where it was made, and 
the fubilance thereof, that if it (hould be mifrecited, or a 
wrong deed fet forth, the plaintiff might plead non efi 
faRum : Now in this cafe he cannot plead that plea, be- 
caufe the defendant hath not alleged that it was the F 120 
phintifPs deed, and for that reafon he cannot crave oyer 
of it, and get it truly entered, if it ihould be mifrecited* 

I 3 But 
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But adjudged, that, upon a general demurrer^ it (hould be 
intended to be the true indenture, and that it was in 
Court *| and that if the defendant had endearoured to trick 
the plaintiff, he might have complained to the Court. 

X Stand. 3q6. 7. In debt upon bond conditioned for performance of 
covenants in an indenture : The defendant craved oyer of 
the condition, and pleads, that he hath the indenture 
in Court, and that there are no covenants therein to be 
performed, ei iocj Isfe, The plaintiff prayed oyer of the 
indenture, which was entered in kac verba: and it ap* 
pearing that there were feveral covenants therein to be 
performed, he demurred to the defendant's plea ; and 
adjudged good \ for, upon oyer of the indenture, it is 
made part of the defendant's plea; fo that it appearing 
judicially to the Court that he did plead a falfe pica, 
and averred againft the truth of what appeared by the 
indenture ; therefore the plaintiff needs not fliew any 
matter of fa£l in his replication to maintain his a£lion, 
but it is more proper for him to demur. 

4 Lev. ii-j. 8. Adjudged, that v/here a chfe in aSHon is created by 

Vcntfr* !'^^* * ^^^^'' ^*'^ deftruftion of fuch deed is the deftruftion of 
the duty itfelf ; as in cafe of a handy hill^ faV, but it is 
not fo where an eftate or intercft is created by a deed. ' 

I Vent. 9, aio. 9. Debt upon bond; the defendant pleads, that he 
delivered it as an efcrow. Et hoc paratus ejl verifcare; and, 
upofi a demurrer to this plea, it was adjudged ill, bccaufc 
he ought to fliew to whom he delivered it, and then to 
conclude, et fic non cji faRum ; for this plea amounts to 
a fpecial non ej! faRumy and the plaintiff cannot reply, 
that he delivered it as his deed, and travcrfe, that he dc* 
livcred it as an efcrow. 



10. Anonymous, 

[Mich. 3 Ann*.] 

Ditt of a deed pER Holt^ Ch. Juft. A date of a deed is either exprcfs 

?l^pUc"*°^'^^ **' ^^ implied ; the exprcfs date is the very day and year 

in which the deed was made, and this is always intended 

when in pleading it is {d\Aj- bearing date ; the other is thq 

implied date, wliich is the delivery. 
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SDefauW. 

I. Staple vcrfus Heydon. 

[Trin. zAnnxt B.R. 2 Ld.Ray1n.922. S. C] 

THIS cafe is reported in i &j/*. and in the MoJem Cafes^ » Salk, 116, 
but not in the fame manner as followeth : Jf, In fref- ^i^re^dfrdil 
/^ for breaking his Ti;i&ar/*and cutting down K\s fences^ fendant b oat of 
the defendant pleaded that one Grey was pofleffed of this Court by default 
wharf J and a timber-yard adjoining, for 90 years, and jj!J^""**°* 
had and ufed a way from the timber-yard aver this wharf t6 
the Thamesy and being fo pofleiTed, did demife the timber'^ 
yard to this defendant for feven years \ and that the 
fence being thereon eredled to ftop his way^ he cut it 
down, and that he had no other way to the Thamer. The 
plaintiff replied, that he (the defendant) had another way 
to the Thames ; upon which they were at ifliie, and the 
inqueft was taken at the mj! prius, by default of the de- 
fendant; but the iflue, whether he had a way to the 
Thames, or not, being immaterial, the Court wa3 moved 
for a repleader : It was held, that this was an immaterial 
iflue } but it had been otherwife, if the defendant had 
pleaded, that he had no other way to the timber-yard; but 
that there could be no repleader, becaufe by this default 
the defendant was out of Court ; then it was urged, that 
the trefpafs being not juftified by the defendaij:, it was 
confef?ed, and therefore judgment ought to be given 
agatnft him upon his confelFion ; and not upon the illue 
and verdift ; fo is 3 Cro. 214. i Leon. 68. But per Holt, 
Ch. Juft. Where the defendant confcfllth a trefpafs, and 
avoids it by fuch matter as can never be made good by 
any manner of pleading, there judgment fli.ill be given 
againfl him as upon his own confelRon, without any re- 
gard to the iflue, and fo is that cafe in 3 Cro, But where 
the defendant avoids and juflifics by fuch matter as would 
have been fufficient if it had been '^^ ell pleaded^ (wKich 
is this very cafe) this, if ill pleaded, fli:ill not be taken 
for a confelfion of the plairtiff's adionj to which Ponvell, 
JuJIice, agreed, for this was no more than a nient dedire^ 
and not a plain and exprefs confefllon. 
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Kiel. 76. 
Allen iS. 

3 Go. 75. 



X Lev. 76. 



Vide Comyns* 
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ic Ati6nymon$. 

PER Holt, Ch. JaR, There were fpecial demur fen at 
common lanv.i but they were never nceeflary but in 
cafes of duplicity^ and therefore they Were feldom prac- 
tifed J for as the law was then taken to be upon a fpeelal 
demurrer^ the party could take advantage of no other de- 
feft in the pleading, but to that which was fpeci;dly af-. 
figned for caufe of his demurring. 

2. But upon a general demurrer he might take advan- 
tage of all manner of dcfefls, that of duplicih only cx- 
c«fpted 5 and there was no inconvenience in fucn praftice, 
for the pleadings being at bar viva voce^ and the excep- 
tions taken ore Unns^ the caufes of demurrer were aS wel^ 
known upon a general demurrer as upon a fpecial one \ 
therefore after the reformation, when the practice of 
pIcacTing at bar altered^ the ufc of general demurrers ftill 
continued, and thereby this public inconveniehcy fol- 
lowed, that the parties went on to argue a general de- 
murrer not knowing what they were to argue» and this^ 
was the occafion of making the (latute 27 £//2., by which 
it is cnafted. That the caufes of demurrer (hould be 
known in all cafes, and this was reftorative of the com- 
mon law. 

^. Demurrer to the fWAwf admits the truth of the 
faft, but denies its efFccls in law \ and if fuch demurrer 
is at the ajfifes^ it fliall be tried and determined in B. R, 
or in C i., l^c. and if the demurrer is upon written 
cvideftce, the plaintifF mud join or waive it \ othcrwifc, 
if it is upon parol evidence. 

4. Many things have been adjudged ill upon a fpecial 
demurrer, which are otherwife ' upoii a gei\eral demur- 
rer i as for inftance : 

In trefpafs, the defendant pleaded a defcent to him as 
heir, and did not fay^//^ £3* heredi^ or how he was heir, 
'this is naught on a fpecial demurrer. 

5. So in debt upon a bond to fave harmlefs, the de- 
lenJant pleads indammficatum fervaviU 

6. So petit judknt ft oh ahione^ inftead of petit judlciu*- 
1st damna* 






i, Aadnymem, 

[HOI. 2 Anns, B.R.] 

1H tre^fif fljault, and battery^ it was ruled by J%//, AiraoltUatoto 
Ch. Juft, that where the plaintiff laid the affault to be ^r*^^**^^ 
idone on fuch a day^ and the deftndSitit ix\ pleading fome ^^*\i \^ b^jk,. 
fpecial matter juftifies bn another day, fo that now by rid* str. ii. 
Ais pleading die day is made material, yet the plaintiff ^; \%^ 
hi his replication may allege the affault to be done dn an- » J! 
Other day, snd that this is no departure % it is ttixc, it 
hath been held otherwiifei bttt the later opinions are^ diat 
the day is not matttriali and that the plauitiff vHzj rxam*^ 
tain his dcclaradon. 

2. In repkvirty ilie defendant pleads, libiram ttmnten* i Roll. Rep. ^ 
/vi«, and damagc-feafant there ; the plaintiff in his repK-. 3^. ^wh«t ia 
cation confeflfes, that the defendant was feijed in fisf but ^ wulbn^'s* 
made a leafe dated 26 May to W. R.^ habendum from the 

date for thirty years ; ' the defendant rejoitiedi that the 
faid W. R. regranted to him the faid term for thirty 
yeafs, habindutn from the 25 th day tf May iti the fame 
month : Adjudged) this is a departure, for the day is to 
be excluded, and then their is a reverfion for one day left 
in W. R. the iirft le(!ee, fo that the defendant is tenant 
for years, reverfion for one day to H^. J?., remainder to 
the defendant in fee ; now when the defendant pleaded 1 
freehold, it mud be intended a freehold in poffeffion^ 
which he (hould have maintained in his rejoinder. 

3. A (hparture^ in Latihy deceffUs^ is a going off to 
new matter of juftification \ as ^r inftatice, where the 
defendant pleads no av/ard made, and then rejoins, it was 
not Undered; fo where he pleads non damnificatus^ and 

then rejoins di fon hrt demtfne^ but where in covenant iXer.S), 117, 
the defendant pleads performance, the plaintiff replies, 
he would not atteirpt) the defendant rejoins, he was 
robbed ; this was held no departure. 

4. That which is pleaded at common laiv cannot be Sid» 141. Co. 
maintained by cufiofrtt as where the plamtiff brought ah ^][J^' *" 
a£lic)n if covenanti * .the defendant pleaded infancy^ and Cro.iK 65*3. 
the plaintiff replied the cuftoto of I^oridon tto. charge in- * f 1 24. 1 
fants. L tJ 

5* But 
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1 Lev. Si. y. But if thc defendant plead ^fiatute^ and the plain- 

tiff replies, it is repealed or expired^ the defendant may re- 
join, that it is revived or continuedj as the cafe xs> and 
this is no departure. 



S>epUt^^ See Office 8. 



I. Barker verfus Kett. 

[Pafch. 13 Win. 3. B.R. 1Ld.Raym.658. S.C.] 

Comyns R4, 85. HTHIS cafe IS reported in i Salk. by the name of Parker 
'ut*m?^a*6ur verfus Keit^ to which may be added, as then ad- 

hu own nrme! judged, (v/z.) That a deputy may a£k in his own name as 
well as in the name of his prindpal; and Comb\ cafe in 
the ninth report ^ is not contrary \ for though it is there 
held, that he who ads as an attorney muft ufe the 
name of his principal, yet the judgment in that cafe is 
other^wife. 

2. That where a man hath an inter ejl and an author 

rityf and doth an zSt without reciting his anthoritp^ it 

may be intended to be done by virtue of his interelt, as 

• 6 Rep. in ^ deer's cafe ; but where a man hath an authority only^ 

and doth an a£l which cannot be good but by virtue of 

that authority^ it (hall be intended to be done in purfuancc 

.nnd elecution of that authorityy though it is not recited 

fo to be done. 

5 Eiiz. Dyer. 3. jifirio 1 8 i/. 7. the king granted thc office of remem-r 

branccr of the Exchequer to one Robert Blague^ to cxcr- 

che by \{\mk\i or per fnfficientem deputatem^ and avno 3 //. 8. 

he was maJe a baron of the Exchequer quatndiu fe bene 

gcjftrity and yet he dill continued to excicife that office by 

deputy. 

Jbw. to3i.;Sz. 4. A ftcward of a manor cannot make a deputy with- 

out fpecial words in his patent enabling htm fo to do \ be- 

[ 1 25 ] caufc it is an office of truft and knowledge, which are 

qualities annexed to his perfon. 
»Mod. 173. -. Upon a bill in the DiUchy Court y thc queftxon was, 

Whether a ilewardfhip of a manor could be granted in 
Vide Comyns' rcvcrfion ? and adjudged that it might, becauie it may be 
Ofiiccr, B, xj, granted in fee, or for any leffcr eltate, and fo in rcverfion 
'^' becauie it may be granted to be exercifed per fe^ velfu^i" 

entem deputatum; Sir Robert Howard^s cafe. 
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I. A DJUDGED, That payment of an ujurious bond is Hob. i^7« . 

" a devaftawU but a delivery of goods fraudulently ^oy i»9- 
fold by the teftator Umfelft is not. 

2. Payment of a Ugacy before a contingent covenant 5 Co. 2S. Roll. 
Irohn is not a divqfiavU. but if after it is broken, it is a ^*»- 9»S- c»o. 
devaJiaviU ^ Cir. 361. 

3. Payment of zjlatute whilft a writ of error is de- 
pending upon a judgment precedent to the Jlatute^ is not a 
devafiavit. 

4* In equity, the executor of an executor is liable as far 
as he hath afits^ but he is not fo at law ; now by the fta- 
tute 30 Car, a. cap* 7. the executor or adminiftrator of a 
wrongful executor is liable for a devaftavit of the wrongful 
executor. 

5. After (fffetsfamd, or judgment upon a demurrer, the 
flierifF muft return ajfets or a devaftavit^ (i. e.) he (hall not 
return nulla bona generally, but he may return nulla bona in . 
the fame county. 

6. An executor pleaded a note of 5000/. which, with a Lev. 40. 
intereft^ amounted to 7000/. and a judgment thereupon 

not fatis6ed, this was adjudged ill ; for if intereft did run 
in the time of the executor, it was a devaftavit in him t9 
fufller it, unlefs there was a defed of aflets, which (hall 
not be intended, and therefore the defendant ought to 
have (hewed fuch defeA, if there was any. 

7- A feme covert^ who was executrix, furvived her aLcv. i^r. 
hulband, flie ihall be charged for a devaftavit commited or J^*berhaf-' 
done by him ; fo like wife if the plaimiff had recovered banldf fliaii be 
againft her hulband whilft living, for a devaftavit during charged inade- 
the coverture, and then the hufband dies, the widow ^^^p' ^^ ^"j 
(hall be charged for the damages^ but not for the cofli. L ^ ^^ J 
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1 v«t. its. t. A DJUDGED, That i flcWfe to WT. ^. f^r life, ir- 
foj'nl* «miin: '^ maindcr to his *«>, fe ^fie^fanph, for *^w 5/? w- 
dcrtobis heir, is men coUeclivum; but if he add, and td the i^wV/ of/nth heir^ 
t ftc-ftftpie. Jt is for life only, f^, words irf JkitkcttioH being added la 

the word Ai^V, it (haH be talcen as dejignatib peffon:t {a). 
1 Vent. ft»t. 2. A devife to W. R. and to the tjfue of bis hdj^ zf he 

M^to ihcTm!^' have no ijue at that time, it is an eftate-taif, mid the word 
of his body is* an tffne is a word of limitfftmty for othcrwifc it xwnxld fignifjr 
«/laic.uii, if he nothing ; but it is otherwife if the faid W. R. had iSiu ut 

lh« tiLf "' '' ^^^^ '''^'^ ^°^ *^^ ^^ " ^ i°'^"* ^*^^f^> or if it be the re. 

vmiud^r to the ijjue of the hody of W, R.y for then thejr take a 

remainder in prafenti^ as purchafers (b). 
1 Vent. 2^0. 3. A devife to W. R. and thehetrs males of hh body; 

Md the^hch^s" ^' ^^^ if he die luithout ijfue^ iff c. is only an eftate in taii maky 
males of his bo- for an implication of an eftate of inlieritance (hall never 
dy, is an eftate jjde Qy^j^ ^^^ cxprcfs eftatc Hmitcd before (f). 

jn tail male. * ^ ' 

1 Vent. 232. 4. A devife to W. R. for life, and afterwards to his 

rcri'^san^cftatel ^^^^^ ^^^^» ^^ ^" cftatc-tail ', but it would not be fo if the 
uij. eftate was limited to his heir male, and the heirs of tlw 

body of fuch heir male. 
1 Vent. 225. 5. The teftator had three fons, and he devifed his 

his todv^i'an '^ 'lands to his third fon for life, and after his death to the 
eitate-t'aii. j/p^e of ill iody by a fecoud wife, with power to make her 

a jointure, this is an eftat&4ail, for the word ijue is uomen 

cothnivum^ and equivalent to heir^ 
Ch. Re{>, i6« ^ * 6. The teftator devifed a moiety of his perfonal 
«**to thc*wTfc*' ^^^^ '^ ^"^ w\icy and then fcveral legacies to others, and 
Hie ih»)l have a^ tl)^ rcfidue to another. Et fcr Ctiriamy the wife ftialk 
faH nioitty. have a full moiety, and then the debts fliall be paid and 
*[ ^2^j deduftcd Out of the other moiety, if th?*t be fuiBcient; 

ai^d if there is money, bonds, and a leafc for years, the 

wife (hall have a moiety of the leafe. 
Ch. Rep. 240. -7, The hufband devifed his goods to be fold for the 
^^rrlonrouTof ^^^^^"^2 portions for his daughters -, and tl??it if the goods 
the prcfits, is a were not fufficient for that purpofe, thei* the fame to be 
power to fell. raifcd out of the rents, iifues, and profits of his leafe lands i 

{a) Fide ac.Fearne^s Cent. Rem. 22S. Devifcs, D. This cafe was between 

(lof.) Hnrv, Lan.vTra^s zQ^. King ^nd Melli/ig. 

(/') ridePolkx. 101. S. C., 3 Keble (r) Fide ac. BmI/, 6j. Djer 171. ia 

42, 52, 95. 8 Mod, 384. Bacoa^s Abr^ marg. 2 Fern. 45 1. 

% tlie 
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tlxt qaedion was. Whether the -le^fes might be fold, if the 
goods were not 6ifficieiH i Et per Fwci, Lord Chancellor, 
the devife of the aonaal trofit;^ gives no power to fell, but 
a devife of the profits doth ; and the affixmativc words fliall 
hinder the power in this cafe of a chattel^ a) it might in 
•cafe the land had been freehold. 

S. A writing was made in this form, (viz.) This irukn^ Ch. Rep, 14,9; 
tun modi Ut'Oiun, tfc,; whereas, fsfr., now in conCdcr-. ^^Jfj^^jjj^i^ ^ 
ation of 5x^ he bargains and feUs to the parties to be fj^orrati! ^^ 
difpofed in manner following, ail the red I give and be- 
<)ueath, bVr.) and I make the faid parties my executors \ 
this was adjudged a good will [ay 

9, The father fettled a leafei with reference to his Ch. Rep. 149. 
will, in which he gave 500 /. to each of hi* daughters, to ^on« ^^be^d 
be paiil at the age of twenty*pne^ and if any or all atn, M^iTiit 
died before that age) tb<n u ctljers; but devifed no fnain-' before, then to 
imuktiu to them till their portions became payable. Et trance cannot' 
per Curiam, a maintenance cannot be decreed j becaufe of be decreed, be. 
the devife over (*). ^f"^"^ ^^ '^« ^«- 

* vjie over. 

(«) An in(lruinent> called a deed of thoaghitwas a dirpofitipn upon a con- 
gift, and ii2v^g the form of a deed, tingcncy inde{)cnd«nt of the tcftator's 
was* by the judge of the Prerogative death, and which might happen eith^fe 
Coun> in ihii. i^j, in the preieNce before or after. ^ 
of the £dn0r, adjiidffiii to be a will, (h) R* ac. i JiL 505. 3 JtL 101. 

10. Kflier ver/its NichoUs. 

npHE conftruclion of wills is more favoured in law to Antea, Copy- 
^ fulfil the intent of the teftator, than any deed or con- ™^ '' 
vcyance executed by him in his life-time. 

Wherefore, where a man by deed gives lands to W. R. what makes a 
and A/ ajftgns fi^r ever^ this is only an eftate for life; but IJ^]^*'*^^' ^"^ 
in a will thefe very words make an tjlate in fee. 

Sa a devife to W. R, being his eldeft fon, and his Cro. Car. 266. 

heirs, after the death of his luife^ this is a good eftate for J;'"** 343- Df- 
*.r 1 • I- • • -L •' •#• r . . r . 1 . vifc IS not a coa- 

lite by tmplicatwn in the wife ; but it is not fo m a deed. vcyance by com- 
mon law, but by cuAom. 

Now» per Holt, Ch« Juft.i the reafon of this divcrfity 
is not only, that the teftator is mtended to be inops concilii^ 
but becaufe a devife is not a conveyance by the common 
law, but by xh^Jlatute: it^ is true, there were dcvifes be- 
fore the ftatute of //. 8. But tbofe were not by common ' [ 128 ] 
law but by cuftom, as in cafes of burgage lands: now as 
cuftom enabled^'men to difpofe of their eftatcs in this 
manner, contrary to the common law, Xo it cNcmpted this 
kind of conveyance from the regularity and propriety rc- 

Suircd <io other conveyaiKes ; and thu$ it came to paf&, 
^at wills upon the ftatute, in imitation of thofc by cuf- 
tom, gained fuch favourable conftru^ioo. 

XI. Adjudged, 
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aLw. Bowman It. Adjudged, that when the dcvifc was in theft 
Whlil^'he*'bel^ ^°^^s, I give a/I to my mother^ that by thefe words the 
Ihaii not be dif. heir was not difinheritedi becaufe it is uncertain what 
inherited, be- <was intended by that word all; though it was infiftedy 
wSotbtfo L ^^*^ *^ included the whole eftatc both real and pcrfonal, 

for qui omne dat nihil excipiU 

il^. XT. 12. Devife to his eldeil fon for life, and if he die 

^\k\%w\ tf ^^^^^^ ^^^^ living at the time of his deccafe, then to his 

ftn eflteteVor^iifc. fccond fon and his heirs ; but if his eldeft fon hath iflue 

3 Lev. 434, living at his death, then the fee-fimple (ball remain to his 

tSid. 47. yjgjjj ht\Ts for ever; adjudged, this is an eftate for life in 

the elded fon, which is not drowned in the reverfion he 

hath as heir, and that the remainder to his right heirs is 

not executed but contingent. 

I Let. 135. 13. The wife was tenant for lifty remainder to tlic 

right heirs of the hujhandi who devifed his lands to the 

heirs of the body of his wife, if they attained to the age 

of 14 years, and died without iflue ; tliis is an executory 

devife, and no remainder to the heirs of the wife; for 

though (he hath an eftate for life, yet that was not created 

by the devife ; but this is a new eftate, and not joined to 

f^ that of the wife. 

Vem. 207. 14, Adjudged, that wills appointing z guarHanJIjip of 

a child upon the<ftatute of Car. 2. cannot be proved in the 
Ecclefiaftical Court ; neither can they prove wills there for 
lands, but of goods and lands they may. 



[129] 2>efcent» 



I Vent. 416. J. IN immediate defcents there can be no impediment, 

-*• but what arifes in the parties themfelves. 

2. The grandfather is an alien or attainted, and hath 

iflue the father who hath iflue a fon, and both denizens, 

the fon fliall be heir to the father, notwithftanding the 

difability of the grandfather ; otherwife if the father had 

been attainted. 

X Vent. 413. 3. An alien hath iflue iwofons^ both denizenSy the one 

1 inft. 87. con- j^^y j,^ j^gjj. ^o ^}ic other, though neither of them -^could 

^^" be heir to tJic father; for the defcent between the brothers 

is immediate, and there is no difability in them, though 

there is in the father. • . ' 

4. A father 
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4. A father attainUd hTi^ two fons, the oiic may be i Vent ^1^9 
heir to the other, for the defcent'U imtkediaU: and though |*^^'^ Co. Lit. 
the father is the medium dtfferens fanguinls^ yet he is not the 

inedium Sfferens hareditatss, 

5. In imme£ate defcents^ a difabiltty by attainder or 
being an alien, not only in the parties, but in any inter- 
mediate anceftor, through and by whom the defcent is 
made, is an impediment, and obftru^is the defcent. 

6. There were three brothers f all aliens ; the two 
youngeft were naturalized^ and the eldeft had iflue, then 
the third brother died. Adjudged, that his land cannot 
defcend to his eldeft brother, or to his iflue, becaufe he 
was incapable himfelf, and his iflue cannot come in but 
by reprefentation ; fo they ihali defcend to the fecond 
brother. 

7. Per Holt^ Ch. Juft. In his argument in the cafe 
between • Clements and Scudamore, all the lands in England • r Salk. 243. 
were of the nature of gavelkind before the Conqueft, and ''»«»*>• '67. 
defccnded to all the iflue equally; but after the Conqueft, ^^' ^^' *^** 
when inightS'fervice was introduced, the defcent was re- 

ftrained to the eldeft fon, for the prefervation of the 
tenure. 

But in both cafes, the fuccefllon by right of repre- SeU. de Succea* 
(cnution was allowed, and fo it has been in all nations. ^'P* *3* 



Dtfconttnuance of Zstiott, See [130] 

Iflues joined 9. 



I. Salifbury verjits prodlor. 
[Hill. 8 W. 3. B. R.] . 

AN a£lion was brought againft two defendants, one Difcontmuancei 
joined iflue, and the other demurred ; the iflue was "'* ^*'P*^ ^^^ 
ttied, and there was a verdift againft that defendant; fo jo^^" ^^^' 
that no day was to be given to him ; but as to the other, 
day (hould be given and continuances entered till judgment, 
but none being entered, a writ of error was brought, and 
thcfe difcontinuances were afligned for error ; for being after 
verdift they could not be helped by the vcrdift. But, per ' 

mt. 



H^(9 Ch- J^ft* ^fcgntifitfanfcs. arc helped as vcU ^htt \\it 
vf rdici gs before ^ and fo it ha^th ^cn adjudgecl, fpr the 
ftatutc ^faitjl, wS^/ /iJ< foH is tned^ witliout relating t^ 
cmcontlutiances before more than .after a verdi^i {^}. 

(«} Jt. ac. Itif. temf. Hard. yt. 



fi. Philar ti^z/Sc/ Bofoq. 



Statuttof Jeo- T^ RROR OTi f j^dgijwut la the QoMtf ^£kcffidrf 
'mfLT^tu. • ^'^P'^ ai%0Cd was tbp war^t of a co^inume, /< 



the 
or ir 



^as i^if prQfoim^m QuriaWi which u il( in qrf$nfffi9r Cotfrii 
hut per Curiam^ the judgment being given upon a v<rdi£tj 
Saund. 258. this difc^itint4imfi^ is, aided ; for the flatty te of jf^ils ez- 
tepd$ to inferkr fourts^ and a)u(t be favourably conftrued 
to give a reo)f dy, and the words ^rc, spy difcor^tift^ance^ 
tmfcQttfiiwancg^ or mifccmeimig ofpr^ce/s^ )v.hich arc gcnc^ 
rid wo^dsi ai;Ml 9ippiic|ii^e tp all courts pf l^w^ 
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Diicontinuance 
bdped bv ver- 



Vide St. 4 Ann. 



ft Le^. 140. 
Sbr* 769 XX 6. 



z Sid» 3o6« 
1 Ley. 195. 



Hird-SfH* 



3, Auonympus, 

[Pafch. s w. 3, B. R.j 

T N trefpafi and battery againft hujband And nsife^ the 
'*' original^ as recited in the declaration, was of a battery 
only fl/ ^;i^ //W, but the declaration itfelf was of fivetdf 
iatteries done by them at feveral times^ te which feveral 
batteries the defendant pleaded ; and the plaintiff* replied 
a« to one of th^m Oli}y> upon which they were at iSuc, 
and it was found for the plamtiff : Et per Curiam^ the 
original not being fct out by craving ajrr> ^e will intend 
it to be right, but mifrecited at the top of the declaration; 
and the plaintiff not replying to one of the batteries is 
but a difcontinuance^ whiicb is helped hy tlie verdi£^. 

4. After a demurrer argued, the Court will not give leave 
to difcontinue in an a£lion of a debt upon a bond to per- 
form an award 

5* But it is not fo in an adion of debt for an efcape. 

6, Nor in an aftion of debt upon a hall bondy nor in 
debt upon a bond to ai;compt, nor i^ an ajfumpfit ypon 
an accompt ftated^ 

7. There (hall be no difcontinttance before judgment in 
the Hng*s cafe^ 5ind therefore, if aft|!r iffiic joined and 
tried for part, it (hould be moved in arreft ot judgment, 
that there is a d^fcontinuauce as to the part ; this may be 
aided, for tlie king may either take ifl\ie upon it, or enter 
a rtqlle frofeyni tp belf the dlfcpntinufince. 

8. ' Mifiontinuance 
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8« Mifcontinuance is a wrong doing, but a difconiinu* 
ance is not doing a thing ; as per Holt^ Ch. Juft« A, fues 
the hundred for the robbery of 5. his fervant, the hun- 
iircd imparlcs, and idem dies da^ ejl prad. B, now after 
verdid, the defendant Is Jine die in court, unlefs it is to 
move in arreft of judgment. 

9. After ^ /pedal verdiH the Court may give leave to Hill. 5 Win. 5. 
difcwiinuey for it is not a complete verdift \ but this is a ^^*^* "' CoWcd. 
favour. 

10. Df/contintmnces are either to the prejudice of the Drfcontinuancc 
heir, or of the fucccflbr, or of the wife, or of him in °^ ^^^^ 
remainder or reverlion, or of the jointrefs. Per Jlat. 

1 1 //. 7. cap, 20. or againft the tenant by curtefy^ with war- 
raniy by the ftatute of Gloucefiery cap. 13. 

11. A difcontinuance to the prejudice of the fucceflbr f 132 1 
is remedied by the ftatutcs i £5^ 13 £/iz. apd i Jac. 

cap. 3. 

1 2. A difcontinuance to the prejudice of tlie heir is hln* 
dcTcd by the ftatute 32 /f. 8., by which i^ is enabled, 
that the wife or heir may enter. 

13. But difcontinuance! to the prejudice of remainder- 
men and reverfioners dill continue. 

14. Some difcontinuances difplace or deveft the eftate 
only y others not only difplacp and devefl: it, but take 
away the entry, ami this ift properly a difcontinuance, 
and it is where he who aliens hath an inheritance, either 
in his own right or in the right of another, as tenant in 
tail ; as for inftance, where the hufband is fcifed in right 
of his wife, for they not *Qnly devefl: the eilate, but put 
the wife or iffue to their aftion, by taking away their 
entry. 

15. Some difcontinuances gain z reverfion in fee de^ 
terminable^ and fome an ahfoluie fee) if tenant in tail * 
makes a leafe for the life of the lefiee, this is a difcontinu" 
cnce of the eftate->tail and the revcrfion, and therefore the 
tenant in tail hath gained a tortious reverfion in fee, but 
determinable upon the life of the leflee. 

16. For if tenant in tail make a gift in tail to W. i?,, 
if he die without i(rue,.th« difcontinuance is determined } 
but if he make it in fee, tliis is a difcontinuance for ever. 

17. Tenant for lifty reverfion to IV, R. in tail, who 
bargained and fold to W.W. in fee, arid thin levied a 
fine of his reverfion to B. in fee ; adjudged,, that W^* W. 
had nothing by • the bargain and fale, but an edate for 
the life of his bargainor dcfcendible to his heir as a.fpecial 
occupant: But the fine having only barred and extin* 
guifhed the eftate-tail, and having pafled nothing to the 
cognifee, the eilate of the bargainee is become a bafe fee, 
defcendible to his heirs as long as the bargainor has heirs 
of his body. See Took verfus Glafcoik. 

VoL.m. K 18. The 



1^2 Dilfentew, &c. 

i8« The hufband covenanted to Jland fnfed to tbe life 
of himfelf for life, remainder to his wife for life, remain* 
der to the heirs-males of their two bodies, remainder to 
his elded fon W.R.^ who was born of the firft ventery 
(5V.; afterwards the hufband and wife levy a fine to 
W» W* in fee, nvitb warranty^ and die without iflue-male, 
[ '33 1 ^^ reafon whereof the eftate djcfcended on IF. R. the 
eldeft fon of the cognifor : Adjudged, that this fine and 
noarrantj mms n9 bar^ becaufe a warranty cannot be a bar 
to the eftate-tail of JT. R. the eldeft fon, unlefs that 
eftate was df/continuedj and it could not be difconitnued, 
unlets die eftate-tail to the cognifor was difcontinued and 
dyplaced b j the fine and warranty \ and here the eftate- 
tail to die hufband and wife was not difcentimud^ becaufe 
they were not feifed of it at the time of the fine leviA ; 
for they were not feifed in their demefne as of fee-taiJ, 
tbut the kttiband was tenant for life, reniainder to the 
wife for life, remainder to the heirs-males of their two 
bodies, lb that thefe ace difBnA eftates which cannot 
unite, and by confequence the eftate for life is not 
drowned in the cftate-taiL See the cafe, Stepbem verfus 



2Diflimter0, &c. 



I. Hilton verfus Byron. 

[Pafch. XI Will. 3. B.R.] 

crimindoift >1pHE plaintiff /fiAdif, being a ^taker^ moved for an 

SLte'foJ A^ attachment againft Byron^ offering to take hUfiJemn 

^Qi Q^aken. affirmathn, according to the late a£t, that he went in 

danger of his life ; but the motion was denied, unlefs he 

wodd take his oadi in common form, becaufe this was a ' 

criminal cafe, and not within the ftatute. 



DlflfefCm 13 J 

a. The Queen verfus Ride, 

[Mich. 3 Anns, B.R.] 

AP^}/2 recufant convUl made his wife executrix, and The wife and or- 

afterwards flie was permitted by the Spiritual Court to 'ji'^^J'^' ^ 

prove the will ( but a prohibition was granted, becaufe convia cmnot 

file is difabled by the general claufe of the ftatute £iiz. prove huwaU. 
cap. 4« Par. 22., and not enabled by the provi/o. 

3, The King ver/t/s Larwood* [ ^34 ] 

£1 Ld. Raym. 29. S. C] 

INFORMATION againft the defendant for not taking 4 Mod, 169. 

■* upon him the office of (heriff of W?rw;irA; He pleaded ic^'/^^^ha 

the ftatute * 13 Car. 2. that he had not qualified himfelf, fubjeacunatte 

for that he had not taken the facrament as enjoined by that exempted from 

ftatute, according to thcufage of the church of England^ !!ff°toi?°^''^' 

&r. The attorney-general replied, tliat he was obliged, ' 

by law, and ought to have received the facramcnt, £^r. 

The defendant rejoined, that he was a proteftant dlfTenter, 

and exempted by the toleration*a£t, which he fet forth \ 

and upon a demurrer to this rejoinder it was adjudged, 

that this is a private a£l, of which the Court cannot take 

notice without pleading it; that by feveral other * ftatutes * i A; ^3 £ll«i 

all perfons are to obferve the difcipline of the church of 

England: that the law took no notice of diflenters before 

this zik of toleration, which extends only to fuch diflenters 

who Uke and fuhfcribe the declaration at the quarter-fcf- 

fions; that the ftatute 13 Car. 2. i)ow pleaded by the de* 

fendant, doth not exempt men from ferving in offices to 

which they were obliged before that a£l was made, but to 

qualify them to execute it, and that the fubjeA cannot be 

exempted from this office, but by zSt of parliament or a 

grant from the king. 



SDiffeiiin. 



I. npHE leflbr made a leafe to IT. R. for eightv years, 1 Ut. 45, 270. 

•■- to commence next MubaelmaSf if W. W. mould fo 
long lives and, after the death of W^^ ]V.^ for thirty-one years 

K a longer t 



13^ mtitm* 

longer : W. R* the leflee entered before Michaelmas, and 
continued the pcfleflion afterwardaf*, the lelTor entered upon 
him, and then the hffce afllgned over the term: Etper 
Curiam^ the entry of W. R, the leffec before Michaelmas, 
was a difTeifin to the le^or, and not a pofTeflion hj virtue 
of thp leafc ; and therefore the entry of the Icflbr did not 
difturb the poiTeffion of the term, for in that refpeft he is 
not pofTefled but only by the difleifin, >^hich is hereby 
purged, and by confequence the term is well affignable. 
r J ^ r 1 2. DO it is if a ftranger had entered on the leflee, that 

*" would have turned the term to a right, becaufe he was 

not poflefled by virtue of the term. 

But if leiTee for years had ftaid till Michaelmas-day, and 

then had entered, and afterwards the leflbr had entered 

on him, it would have turned the term to a right, becaufe 

. . . lie had a poiTeiSon by virtue of the term, which being 

devcftcdj he cannot aflign fuch cafe before entry. 

3. Page ver/us Hey ward. 

[THn. 3 Annae. Kggot's Recoveries 176. S. C. full. J 

a 5a!k. ^^cj. ^T^HIS Cafe is rcpottcd tm Sali, quod vide; in which it 

maicc* only a Other, witliout an cxpulfion, makcs only a feifin^ fo that 

UJitu the law will adjudge him in pcfleflion who hath the right, 

* and fo arc the words to be undcrftood in a fpecial verdift. 

ffl Ititravii W fint hide feifitus prout lex pojtulat; but it 

will not work a diffeijtn or abatement, without an estpuljion* 



SDiCtefei 



I. Stanfitt verfus Hicks. 

[9 Will. 3. C. B. I Ld. Raym. 280. S. C] 

WT^-rc ^^^"^^^ 'TPflE cafe was, there was a Icafe madeyjr one yeat^ and 
^'th€ tr.m'*^" foyiww year to year, as long as both parties pleafed \ 

s. c. r >a!k. by virtuc whereof the leiTce entered, and was in pofTeflion 
4»3. y':!=,|''^s for two ye^rs and an half, and the rent being in arrear the 
2 sX r.'^t' ^^^'^^ diftraineJ 5 and adjudged, that he could not by law, 

becaufe by this agreement there was an eflate for two. 

years created, and no mere} the other was a growing in- 

tereft 
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tei!eft<Mr4ellate at will| which^ being a diilinA etlate from 

tkc -firft, cannot be fubjed to the arrears of the firft. [ 13^ 1 

The leporter telU us the law is contrary. 

2. Howell ver/iis Bell. 
[Mich. & HiU. 8 Will. 3 . C. B. ] 

IN repUviny the defendant avowed, for that W, R, was Where an cxc ' 
feifed of the place where, (sTc. in fee, and being fo l^'?'f'y^''' 
leifed he granted a rent-charge out thereof to Jr. Jr. for arrear to the wf- 
life; that W. W. is dead, and that he (the defendant) was tacor. 
his executor, and diftrained in the place where, for fo 
much rent in arrear, and due to his teftator in his life-time; 
but did not aver that the place where, isfc* was then in the 
feifin of the grantor of this rent, or any other perfon who 
claimed by^ Irom, or under him ; and upon a demurrer to 
this avowry, Holt, Ch. Juft. held, that the executor might 
diftrain either on the grantor or anv other perfon wko 
comes in by or through him, and ii th^ plaintiff is not 
liable to the diftrefs, it is more natural for him to ihew 
it in his replication, for his own defence. Befides, the 
ftatute {a) which empowers men to diftrain, is a remedial 
law, and therefore ought to be expounded according ^p 
equity, and extended accordingly, and ^he words therein 
being executors of tenants for life may ex vi termini include 
9Xi tenantsy^r life. 

{j^ ^zHeit, S, ch.^j, 

3. Anonymous, 

[Mich. 8WU1,3. C.B.] 

iF cattle efcape by the default of the owner, on the where cattle 
^' lands of the leflbr, he may diftrain them for rent, S'^tb^u**h*no'*' 
though not levant and couchant ; but, if fuch efcape be levant^^alJid cou- 
through the default of the leflce in not repairing the fences, chanc. vide 
the Icfibr cannot diftrain them till they are levant and cott" ^ s\J]|j ^^' **' 
chant \ for if the leflbr had the lands in his own hands, Mod!!c«.*i98, 
he muft repair the fences, and confequcntly he muft •Sec the King 
fee that his leffee doth it, for he is not to take advantage "* ^-"^^^^^ 
of his own * default. 

4. Adjudged, that the rule of the common law, where a diftrefs 
which exempts tf/^«//r, tools, inJlrMments of huJhandrK, isfc. fl»a" b« raafe for 

r j'a /• 1. ij 1 • j»n. /r r ^ utcnfih of huf- 

from diflrefs, holds only m diftreflesycr rent arrear, amer" baodry. vide 
ciaments, (fc. but doth not extend to cafes where a diftrefs x Bur. 579. 
is given in the nature of an execution by any particular 
ftatute, as for poor's rates, i:fc. 

5. Trclpafs for taking two fliecp ; the defendant juf- »Lutw, 13S0. 
txfics^ toffiyiz.) quod cepit dff diflrinuit ^z faid flicep for ^J^I^JJ!,^*^ " 

K 3 * toll^ ^ ^ 



['37] 



l^Lutw. X536. 
Where two dif- 
trfllles cannoC 
be for one rent* 
Cro. Cu. io%m 



tJIf and the fame did carry away, a$ he lawfully mM;lit | 
It was doubted whether this was a good plea, becau^ Ke 
did not fay cepit U afportavit nomine dtftri^Unus but it 
feems clearly to be naught, if he had not fet forth before 
that cepit tff dUlrinxit, 

6. In trefpaff for taking ten heafis x Aprils and alfo 
for taking other tnvelve more, on the iTkiiiJirJl day of April t 
The defendant pleaded, diat the plaintiff had a leafe 
granted to him, rendering rent, and that there was *ioL 
rent in arrear, and that he (the defendant) did take the 
firft ten beads for 60A, parcel of the faid 70/., and the 
other twelve heajls afterwards for lo/., re6due of the 
faid 70/.; and, upon a demurrer to this plea, it was ad- 
judged ill ; for one cannot avow for two dijlrejfes made for 
one and the fame rent; it was the defendant's fault to 
diftrain too little at firft. 

But the reporter tells us, that if the defendant had 
pleaded, that^at the time of taking the firft diftrefs there 
was not fufficient to be taken for the whole rent upon 
the land, and that the firft diftrefs was but only of fuch 
ft value, it had b^en good. 



S>i0ra^tttion« 



Adminiftrator X» A N admiuiftrator at common law was bound to diftrit 
SuUcT^^ ^^^^ *c f"'P'"* ^f ^« inteftate's eftate ; but this vra^ 

ritercd by the ftatute ai if, 8. cap. 15., by which he is 
. not tompellable, though he accepted the admiftration 
upon that condition ; and this again is altered by the fta- 
tute 22 li 23 Car.i. cap. iq., by which he is compellable 
to make diftribution, yet an eftate ./i/r auter vie is not 
to be diftributed, thoHgh it be within that a£ls as for 
inftance : 

%. Qldifoq verfiu Pickering. 
[Mich, a Wm. 3. I Ld. Raym. 96. S. C] 

s c*' ^^K* 1^ ^^^ ^^^^ *^ ^^* adjudged, that though an eftate pur 
M^'of Old- ^^^^ ^^ ** ^'^^^ if^^^ ^y ^^ ftatutc 29 Car. 2., yet it is 
)«BT.PicJKr. not dijlributailc withm the ftatute 22 Car. 2, for diftribu- 

tion 
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don of inteftates' eftatesy becaufe diftribution is a quality Iok- Sibte por 
not neoefiaiily included in the notion of afftts^ as payment ^{STJ^J* "^^ 
of debts is \ and this laft ftatute is onlj, that goods and 
chattels Audi be diftributed \ now an enate pur outer vie f I ** 8 1 
is not properly goods or chattels, but remains a freehold^ L *> J 
though it is aflcts by the firft ftatute. 

3. Pett verfus Pctt. 
[1Ld.Raym.571. S.C.] 

AN inteftatC) having neither ^/i&^ or mTiber^ nvife or 1 Saik. 250. 
cbUdren^ but only a Jifier of h}s father^ and two ^f^*^;^ 
daughters of his father's brother; a motion was made tothea^rf aoi 
for a mandamus to the ordinary to make diftribution, who aoc diftriWion 
had granted it to his father's fitter. Sedper Curiam i by the JJ J^ ^^^J^*" 
ftatute 22 Car. 2. there fliall be no diftribution amongft ^^ 

collaterals after brothers' and fifters* children of the intef- 
tare ; for that ftatute is a reftraint on the common law, 
and therefore fliall not be carried farther than the letter^ 
and after fuch collaterals, it ihall go to the next of kin 
to the inteftate, which in this cafe was to his father's 
ftfter. 



SDitioree. 



I. A Divorce a vincuh matrimonii is a bar of dower; but a Noy too. 

^^ divorce a menfa Isf tboro is not, for the marriage ftill 
continues, and therefore the parties thus divorced cannot 
marry again during their joint lives. 

2. A divorce lor adultery was anciently a vinculo irro- Gin. 44* Brad. 
trimonur and therefore, in the beginning of the reign of 9*- iSEd.4,45. 
^ueen Eliz.f the opinion of the Church of England was, 
that after a divorce for adultery the parties might marry 
again ; but in Folicmdfs cafe^ anna 44 £//z., in the Star* 
Chamber, that opinion was changed; and ArchbiOiop 
Bancroft^ upon the advice of divines, held, that adultery 
was only a caufe of divorce a menfa i^ thoro. 

3* Debt upon a bond againft Cecilia Wogan^ alias diff Cro. £Cs. 853. 
Cecilia f late wife of John Englehert: The defendant 

K 4 pleaded. 



138 ^ Dogtf* . 

pleaded, that, at the time of tlie making this bond, flie 

was the wife of John Englebert^ who was ftiil living, Jjf 

ftc mn eft foBuni. The plalntiflF replied, that the faid 

r IIqI Cecilia and the aforefaid EngMert /were divorced, for 

^ ^^ -^ that he had another wife: Et per Curiamt the fcntence 

of divorce is but declaratory j the marriage was void ah 

initio, and therefore the woman was always fole, and by 

confequencc her bond good. 

4- The King verfus The Lord Lee. 

a Ler. 138. T 1 PON the complaint of the wife of the ill-ufage of the 
r-c^fromh^eV hufband, a Ij^beas corpus was direaed to him to bring 

hiifiund by hard hcr into court J who appearing, and fcveral affidavits being 
vu^e, but he read of the hard and fevere ufagc, and of her confinement^ 
fi^d1>^hatiour. ^"^ ^^'^'^ ^« ^»s in danger of her life ; and (he hcrfelf 
Viccjiiur.54a. making oath of this matter, the Court bound him with 

furctics for his good behaviour, but they would not fcpa* 

rate and remove her from him* 



SDOgS. 



1 Cm. 115, I. 'T^HE law takes, notijce pf a greyhound ^ a fnaftij", a 

a Lio. 44. 1 Jpaniei, and tumbrel, for trover will lie for them ; 

♦ 7 Rep. i^. 2nd though a man hath a property in a tnajliff, yet the 

Sec the ft«. 10 thing is of fo bafe a nature, that it is not * felony to fteal 

df>gs! * '" 2. Where a maftiffhWs upon another dog, the owner 

•f I Saund. 84. of that dog Cannot juftify the killing the malkiff f , unlefs 
1 Sid. 356. there was no other way to fave his dog ; and therefore in 
trefpafs for killing his maftifF, if the defendant plead, that 
the mallifF fell upon the dop:, and that he killed the maf» 
tiff ieaft he Oiould worry the dog, it is naught, for, pcr- 
liaps, he might have ftvcd him otherwife ) but it he 
plead, that he could not take him offi part them, nor 
prevent the worrying of his dog otherwife than by killing 
t;be maftiff, this is a good jultilication: Et per Cnrianij 
the owner of a madiff is not bound to muzzle him, un- 
lefs he be found to be mifchicvous. 
3 Lev. aS^ i 3. Trcfpafs for killing his dog, the defendant juilified, 
bid. -.36. 1 And. f^j, ^j^^j j^^ ^,jjg owner of a warren, and that tlie dog was 



tliere fcveni times killing coneys, and then was running 

after them to kill them: Et per Curianty this is a good F 14.0 1 

juftification, for it is the ufage to kill cats and dogs in 

njoarrens. 

4* If a dog kill a (heep, not being ufed fo to do, nor Dyer 25. vide 
by the encouragement of another ; fedfortuitb^ the mafter * ^^' ^6*» 
18 not liable, no, though accuftomed to kill flicep, unlefs *"* *** 
the mafter did know it. 



5. Chambers verfus Warkhoufe. 

TROVER de fex catulis isf quatuor catellisy after ft 3 1^- 13^« 
verdia for the plaintiff it was objeaed, that catulus ^^*^^ 
fignified little whelps, and cate/Iis whelps of any fort, as percy in a do|;. 
9f dogs^ foxesy Vc. ; befides a man cannot have any pro- 
perty in whelps : Sedper Curiam^ it (hall be intended whelps 
cj dogsy and a man may have a property in a dog^ for 
trefpafs lies for taking away • canem venaticam, and the ^JJf*' ^^'* 
like adion for killing a f maftiff, -f zCn. 463. 



Donatiliefi^. 



I. piONATIVES afe either by royal foundation or by The ordinary 
•■-' royallicenc^,brby original agreement with the or- ^a^bpowM-tt 
dinary ; but, after it is eftabliihed, the ordinary hathjio- butnot'tothe 
thing to do with it, it is vifitable by the patron's commif- place. Co. Lit* 
fioners, it muft be refigned to the patron, no lapfe can 344- *p^*^"*' 
incur: But per Holt^ Ch. Juft. the ordinary hath a power Jgco. it^t.^! 
as to the parfon, though not to the place ; for if the par- c 10. f. 6. i 
ipn marries without a licence, or commits any mifde- Term Rep. 396. 
meanor, the ordinary may punifli him in that refpe£b, but 
be cannot regulate the feats in the church \ and if the pa- 
tron* will not prcfent, the ordinary may compel him j the Yelv. 61. 
parfon is exempted from attendance at vifitations. 

2. It has been formerly held, that a donative may be A prrfentation 
deftroycd by the prefcnt^tion of the very patron ; but in ]J''JI^^jj^^*^*'*'y 
Ladd and JViddotv^s cafe X it was adjudged by Holt^ Ch. j j Saik.*54x. 
Juft. and the Court, that though a prefcntation might de- 
ftrQJ an impropriatiopy it could not deftroy a donative^ 

bccaufe 



141 



I Mod. 90. 
Biihop not to 
\iiit a donative. 



' becaufe the creation thereof was by letters patents, by 
which the land was fettled to that parfon and his fuc* 
ceflbrsi and he to come in by donation : Et per Jones^ JuiL 
inftitution to churcheS i^as not a temporal but a papal in- 
ftitution, which was not received in fome places in Eftg^ 
land; andy where it was not received^ they went oft in their 
old way and method, and are called donatives. 

3. The incumbent of a donative was cited into the 
Spiritual Court to take a licence from the bUhop to prdich ; 
and the pretence was, that it was a chapel, and that the 
parfon was ftipendiary: Et per Curiam^ if it is a donative^ 
and the bilhop will vlfit, a prohibition fliaU be granted. 



2Dou!)le i^lea. 



I. Lamplugh verfus Shortridgc. 

[Pafch. 13 Will. 3. B. R. Coinyns 115. S. C] 

nrHERE is a fhort note of this cafe in 1 Safi.^ but the 
* cafe was thus: It was a writ of error upon a judg- 
ment in the Common Pleas in an zQtion of covenant, a^ 
the error affigned was for duplicity; (viz.) by pleading, 
that by fuch a . deed he releajed and confirmed^ which is 
double, and fo is be * granted: Et per Holt^ Ch. Juft. 
bii'iS!* Invent. ^'^^^^ '^ appears, that the conveyance pleaded cannot 
109. enure by ^ay of releafe and confirmation, there to plead, 

that by that conveyance reUtxavit and conjirmavit is double, 
becaufe the deed cannot enure to both purpofes, as a bar- 
gain and fale, or a feo£Fment, but where the fame deed 
may enure to both purpofes, as a leafe and releafe doth» 
there it is not double {a). 

{a\ This was not the point of the demurrer was fofiiclently affigned. 
cafe; but whether fpecial caufe of 



X Salk. 219. 
Wbtie a p!ea i« 
4iouUe, vrocxe 
aoi. 



* I Saaod. 78. 



1 Mod. S17. 
Where a pita it 
jsoc djttbie* 



2. Gailc verjiis Bctts. 

TTvEBT upon bond, the defendant craved oyer of the con- 
^ dttion, which was to pay 40/. fo long as the defend- 
ant fliould enjoy fuch an office, by Quarterly payments 

every 



€ccTeflfafticaI CfifngiS anH perfonir. 14^ 

erery year; then he pleads, that the office was grantedto 
Aree for their lives, and that he enjoyed it as long as they 
livedt and fo long he paid the faid rent quarterly: The 
p^aindff replied, that he (the defendant) enjoj/ti the.offic^ 
hngir^ and that hi hoi not faid the nwntj by quarterly 
payments; and upon demurrer to the replication, it was 
objeded that it was double : Sid per Curiam^ it b not, for 
die defendant cannot in his rdoinder tender an ifibe upon 
payment of the money, becaule that would be a departure 
from his plea. 



€tele0aSical ICIrtngtf ainD fi^erfon^. 



|. xpCCLESIASTlCJL Courts are either immediatelj 

^^ derived from the crown, as a court of commif- 
fioncTB, for by the common, law the king may grant a com* 
miflion to hear and determine ecclefiaftical caufes and of- 
fences, according to the ecclefiaftical laws, but not to ufe 
any temporal punifiiment,' as fine and imprifonment, with- 
out the help of an a& of parliament. 

2. Or fuch courts are not derived immediately from 
the crown, and thus the law hath annexed to certain offi- 
cers an ecclefiaftical jurifdiAion as incident to their office^ 
as in the cafe of a tififep^ who is judex or^n.irius with- 
in bis diocefe; and fo of an archdeacon; and though 
the procefs runs in the name of the bijhop^ yet the 
authority and jurifdi£tion is from the crown, like the pro- 
cefs of counties palatine, which are in the name of the 
amnts yet it is not to be doubted but dtcpaiatifiejuri/dte^ 
tion was originally from the crown; and thexefore the 
king hath a fuperintendent power over thefe courts, as he 
is cuftas utriufq* tabulm, 

3* Now as to caufes determined in thefe courts it hath [ I43 ] 
been held, that matrimonial and tejlamentary cafes were 
anciently determined in the temporal courts^ for they are 
not in tneir nature fpiritual ; that the proceedings in thefe 
courts are either between party and party, or ex officioi as 
public profecutions, is^c. but thefe cannot be without a 
prefentment, and the party prefenting muft be upon oath, 
imleis it be a public perfon, as ^parfon^ vicar ^ Istc. 

40 And none but thofe in orders can exercife ecclefi- 
aftical jurifdlAion in thefe courts by .the canon law; but 

now 
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now by the ftatute 37 if. 8. Do£iors at law may ^ and ia 

fuch cgfes the chancellor of the bifhop, who is ufually a ^fa^or 

Qflanvy is judge^ and therefore the l^i)iop himfelf may fue 

HoIk -}%. before him, as thp I^ing doth before his judgesy ia his own 

I Vent. 3. courts. 

Doui and Chap- 5. By the ufage mE^r^land^ generally^ the archbijbcfi is 
ter. X VenLax5. gnardianaf the fptritualties^ fede vacatite^ in his fi^fogan 
diocefes; but of common right> and conlequently where 
fuch ufage hath not prerailed^ as to all matters of jurif* 
difiiony except ordination^ the dean and chapter arc guar* 
dians of the fpiritualties, and in cafes of ordination they 
call in the aid of the next neighbouring bifliop. 

6. A dean cannot make a proxy to charge the pofieffiont 
of the church, who is not of the chapter ; but he and the 
major part of the chapter make a corporation, and their 
^Gts are good and bi^ng, without the confeat of %hc 
reft. 

7. But a dean and chapter cannot zGt, grant, or con^ 
Jirm, unlefs they are capitulariter congregati i^ femel in certa 
kcoy which may be in any place as well as in the chapter- 
houfe ; for what they do at feveral times, and in feveral 
places, may htfaBumftngulorumy but cannot be ^c a& 
of the corporation. 

Chanter and 3, Pracentors of old foundations are within the en- 

Vil^^\\. ^^^vag claufc of the ftatute of H. 8., but Icafes made by 

the chanter} cf PatiPs muft be confirmed, for they arc 

nnnoris ordinis^ (/. e,) mere finging-men, and not properly 

chanters. 



[ 144 ] 9. The Churchwardens of St. Bartholomew V 

Cafe. 

[Mich. 12 W. 3.] 

1 wiifon Tf, i^NE Fijhbttme left 25/. per artnumt for the mainteYiance 
sStra. II9X. V> of a wcckly leaure, and leaurer to be chofen by the 
parifliioners, and to preach on what day of the week they 
Ihould like beft. The pariihioners fixed on Thurfday^ and 
chofe a ledlurer every year; and now one burton being 
lefturer, and the pariOiioncrs having choftrn one Rainer^ 
l>e was oppofed by Turton^ who would not fubmit to their 
choice, whereupon the churchwardens fliut Turion out of 
the church ; but the Bifhop of London determined in fa- 
vour of Turtorti and granted an inhibition and monition^ 
bfc. Sedper Holii Ch. Juft. a. prohibition was granted to 
try the right j for no man can be leffurer without a licence 
from the bifhop or archbilhop ; but their power ispnly as ' 
to the fitnefs of the perfon s but not as to the right. 
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error of 3nh^mtfS in iftuperior 
Courtfi^. 



1. Lynch verfiu Coot« 

tN this cafe it was held hy Holty Ch. Juft.) that if the viUxt^^t- 
■* plainttflF in error lie ftiU after a. writ of error brought, ^^'^^n^rfcT 
this is no difcontinoance of the writ ; but that the defend- ^^ "«»« en! 
ant in error hath no other way but to bring ^fcire facias cutionem son 
againft him, to (hew caufe quare execuiionem non baberet (a) ; cmL 4.1^** 
and it will be no plea for the plaintiff in error to plead, 
that there is a writ of error depending, but he mud afligxi 
his errors forthwith, after {\xdifcirejacias brought ; and in 
this cafe there is thi^ difference, {viz.) if the, fcire facias 
is entered on the fame roll with the writ of error,, then he E ^45 J . 
may affign errors without Tifcirt facias ad audiendum er^ 
rores^ otherwife not. 

(/i) The Coart will not grant oyer fave an aiSgnment of erron. Wks 
of thisy^i.ya. , or allow any plea to it, v. Woljlerm, 2 Cromf. ijz* 

2. Fitich verfus Renew. 

[Mich. 12 W. 3. B. R. X Ld. Raym. 610. S. C.j 

IN partition^ the judgment was, quod fat partitlo : but Where the r&- 
before the final judgment was given a writ of error was ^^J^* ^^ '^' 
brought \ and it was held, that the record was not * re- • Becauie the 
moved for that catife, whereupon the writ of error was writ of error 

^.«»n«««l comes too foMi, 

quaflied. . it wia not Ue tiu 

after the BaA Jodgmeaty vis. Quod partitio f«6^a fit firma. a Bolft; 104, 114. Moor 643* 
Cro. Elts. 635. 11 Rep. 38. Stiles 290. Co. Lit. 168. a Roll. 126. a Cro. 3a4. 
iRoU.75«. Latch. 2 la. 

3, LamptoQ verfus Collingwood. 

[Mich. 6 Will. 3. 1 Ld. Raym. z;. S. C] 

IN a writ of error brought by the bail, it was afligned 4 Wca. 311. 
^ {ot error in a writ of error, coram vobis refden' in A jR., cfr'tit'aVa!* 
that there was no capias but only ^fcire facias againft the comb. 3»5'. 
principal $ but it was difallowed, for this is an error in HoU 270. N» 
faa, but no enor in the court. ^^ p,.^,,^^ .„ ^^ .,„ ^.^t. "vlrclul'f,^ 
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4. Prinn verfu/ Edwards* 
[Trin. 7 WiB. 3. B. R. 1 Ld. Raym. 47. S. CJ 

UTrit of error piEBT upoii 8 judgment ; the defendant pleaded a writ 
S?S'int ^ «^™^ depending in the Exchequer-chamber, and 

«DQdadeft wich fo ^taycdy that eai iadejine die qiwujq / adjudged an ill plea» 
ctt fine die» becaufe no re-fummons'Ues in this cafe>' as it doth in ex- 
commengement> and other cafes (a). 

(a) The defendant (hoald have con* Rep* in Ld. Rvfmond. 
dnded fmd invt cafitur* VuU the 

5. Badger varfus Loyd. 

[Mich. I Annae» B. R. Cited in a Ld. Raym. S08. 8. C] 

mmthepiaiB. |N this cafe It was faid ptr HoU^ Ch. Tuft, that it was 
H^^y^J^^^jj * adjudged, that pending a writ of error, the jJaintiflFin the 
«f error is de- Original adion may enter if he can ; for though this writ 
rouiiRs- foreclofes the Court, and ties up their hands, .^et it doth 

«cit 199- s, c ^^ ^i^^y ^^ right of the parties 

6. KnoUV Cafe. 

EfTors in faa T^ER Hott^ Ch. Jttft. It is beneath the dignitr of the 
S^B.R.'tndnot "oufe of Peers (that being the fuprcmc judicature) 

lapvUaiaeat. to try matters of fa£t ; and for that reafon errors in fad, 
I Sid. 20S. of any judgments in B. R. mud of neceffity he redrefled 
[ 146 } there, and not in parliament. 

7. Anonymous^ 



Wnerc 
error it 
and no record 



tea writ of T INHERE a writ of cnor is brought, and no record 
_ ;• ^f^\ V^ certified at the day of the return of the writ, the 
certified, 4cc defendant in error uking a certificate of this matter from 
the defendant the proper officer of the court where the writ is returnable, 
S*Leemlonc'"* ^^ ^^7 ^^^^ ^"' * ^^^ ^^ executwne judicU of courfe, and 
judicii. Vide the party cannot hinder execution tWeupon, without he 
1 wuc 35. brings a new writ of errors 

8. Ball verftis Richards. 

X Vent. 165. rpRROR of a judgment in ejedment againft feveral de- 
ffrn!!^"u*of fcndants, and the writ concluded «/ didiwifjwit f^^irwss 
rrror. Vide Str. which muIl bc againdall, when it appeared by the record, 
6S1. that 
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fiat die jadgment was agalnft three^ and that all the. 
reft wcfc acquitted j per Curiam^ yet die writ of error is 
well broughCy for all muft join in the writ, which is only 
a oommiffion to eximine errors ; and ad damnum ifforum 
may be intended only of thofe who were found guilty, v/z. 
that tfaey wexe damnified by this judgment. 



error. 



I. Evaos verfui Roberts* 

[NGcli. s Anne, B.R. i Salk. 265., caHed GMom v. Rokres,] 

ERROR of a judgment in the court at Brtfiot,- the er- Mod. Caletfic. 
ror affigned was, that the aftion there was faid to ^/"SS^'fe- 
' be in a court held before the (herifis and bailifis of Bri/lol, <;unauBi legem 
feekmium Ugem mercateriam juxta amfuttudimm dvitatis pra» mercitonam 
S3^ a ttmpore cujus contrariwn^ isfc. whereas per legem mer* ^^l^^l^^ 
cateriam ought to be before the mayor of the Jfaple; but good, 
adjudged well enough, becaufe it was juxia confuetudintm T \a'j 1 
€miatii^ like the cafe of the Court of * Piepowders : Then • i cro. 46. 
it was objeQed, that the writ of error was direded to Sannd. 87, 
the (herifis to remove loqveiam coram vobh refiden*^ and the ^*'* 
record removed was loquela^ before their predeceflbrs, 
flierifis: Et per Curiam^ where ^fi*fa. comes to a (heriiF, 
and he goes out of his oiBce before it is executed, his fuc- 
ceflbrs may execute that writ, becaufe the writ is gene- 
ral^ and not directed to any particular ^^r/]^ /py nanye; 
but it is otherwife if it was direfted to a fhcriff by name \ 
a writ of efror to the court of Common Pleas is always 
diicAed to the CUef Jyftice of that court by name ; and 
there muft be no variance in fuch cafe, but in the princi- 
pal cafe it was held well enough. 

a. Adjudged, that upon a judgment in B,R. a writ Omjodgment 
of error lies, either in Parliament or in the Exchequer* !!li!L?l;nTJ^ 

% \ ' m m f\» r t t ., ®» error wili iifi 

chamber, at the eledtion of the p;frty ; but, upon a judg- either in Pviia. 
ment in the Excheouer-court, a writ of error will not lie m«ntorinth« 
in Parliament (a). ^nt^- 

3. The defendant was indiAed inB.R. and found guilty, a writ of error 
and he brought a writ of error in the fame court, and af- JJJjjJg 00 tjudj- 

la) Fide 2 Soli. fii. 

4 ligned 
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ment given la figned error In law : Et per Curiam, If judgment is giveii 
mor'in"uiJ°but *° ^' ^' *" ^^^'^ aaioHSy a Wilt of cnor will not lie in the 
/or error in h€t i^p^^ court> but only for eiTOTS in fa£t triable by a jury \ 
in civil cafes; but» Upon a judgment in criminal cafes , error will lie in 
but it is other. 2 ^ whether the error be in faft or law •, but it lic5 alfo 

wile in criminal ■ <rk «> 

cafes. iu». in Parliament. 

149. t Sid. 108. 

Vent. %i%. 4* Adjudged, that where matter of fa£l is infufficiently 

Where in nullo alleged, in nulla ejl erratum is a demurrer; fo it is tf 
demumrrYelv. matter of fadl is alleged againft the record. 
5S* ACro.511. jLar»sii. 

whoe mitterof j, But if matter of faft is well fet forth with matter 
f Si*wiri!mVt- °^ ^^^> ^^ *^ * demurrer as to the doublenefs ; but that 
terof Uw. muft be fpecially afBgned, or otherwife in nullo efi erratum 

% Lev. 38. pleaded, the matter of fad will be confefled, and the 

matter in law referred to the judgment of the Courts 
Bail, where it 6. Where the firft judgment is upon an infimul com-- 
ihall not be on a pufajftt^ OX upon an atvard^ and a writ of error is brought, 
Yelv. »27. * there (hall be no bail within the ftatutc 3 Jac* i. cap, 8., 
a Bulf. 53. bccaufe thefe are not cafes within the words of that fta- 
tute, {viz*) anions founded on bills or obligations f(^ payment 
of money {a). 

7. But if the fir {I judgment was in an a£^ion on a bond 
for payment of money, as W. R, (hould declare was due 
to him (the plaintiff) upon accompt, there he mufl find 
• Yelv. 127. bail, on a writ* of error brought on a judgment in fuch 
aflion i becaufe, though this writ is de jure^ yet being 
^ 148 J generally brought for delay, the flatute (ball be favourably 
expounded, and this was an obligation for payment of 
money ; it is true li is uncertain at firft as to the fum, but 
reduced to a certainty before the a£tion brought. . Lev* 
Mich. 15 Car. 2. Dean and Chapter oi St. Paul's verfus 
Capell. 

(a) But thcfe c^fes fall withiD^^. 13 C^. 2. c 2.» 16 U 17 C^. 2. c. 8. 

8. Anonymous. 
Groenvelt verfus Burwell. 

[i Salk. 263.] 

Where an In- TpBR Holt, Ch. Juft. In Coufts newly conftitutcd, and 
^^d^fferenT" ^^^^'^ *^^ empowered to proceed in a method different 
from the Courts from the Courts of Common Law, their judgment is not 
of ^mroon Law. fubjedt to a writ of error ; but yet £• R. may examine 
mine "thTiOud": ^^^ ^y certiorari or mandamus. 
snents by certiorari, buc not by writ of error. 

Q* Where 
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9. Where a. judgment in C. B. is^^rmed uj^n a writ t ApO. Rep* 
of error in £. i^.y and afterwards zfcire facias is brought **^^^!l^* 
on that judgment, and the plaintiff obtains judgment Jm^notTfeiii 
thereon ; no writ of error lies in the Exchequer-chamber, the Exche^oerr 
bccaufe the record waf not in B. R. by bill, as the ftatutc «'*««^^-. 
requires, but by writ of error. 



Cfeape; 



1. Sir William Moox^s Cafe. 

[HiU. 2AnttK, B.R.] 

A iPrifoner efcaped, and was re^taken upon a Suflday^ by Mod. CUh^$: 
•** virtue of a judge's warrant, ufually called an efiape- * Stik..6i6. by 
^arrantf by virtue of the Jtatute of i Annse ; and it was iter ▼. sir W. 
now moved that he might be difcharged, for the taking Moor, 
him upon a Sunday is within the ftatute of fCar. 2., "'^^JJ),'*; "^ 
which is very true, if this had been ataking upon an original Retaking apcr* 
procefsf but * it is a re-taking, in the nature of a freih pur- ^on upon an cC- 
fuit, and the marfbal might re-take a man upon a frcfli SJ^'h^Jsin- 
purfuit, with or without a warrant ; and fuch re-taking, day^linotwi'tlJ 
though upon a Sunday^ is not within the ftatute ; and if Sn the ftatait. 
fo, he may be re-taken by an efcape^warrant upon a Sunday, * [ X49 J 
ibr the words of the late a^ are general, without any 
limitation as to time \ and the defendant having done a 
wrongful a£l, ought not to be fuffered to take advantage 
of it. Nota : It is held otherwife in C. B^ and the barooa 
were divided in the Exchequer. 

2. Williams ver/us Cray. 

[Pafch. 7 Will. 3. B.R.. X Ld-Raym.+o, S.C.] 

N executor brought an aSion on the cafe againft a 4 *W. 40^ 
^ (heriff, for a falfe return o(z fieri facias delivered to J^JSTb^^ht^ 



him by the teftator ; after a verdiftT for the plaintiff it was aaion fo a laift 



fetttniofafi.fa» 



objeded in arrcft of judgment, that this adion would not 
lie, becaufe it was only a perfonal tort done to the teftator, ^^^^ ^ 
which moritur cum perfona s Et per Curiian^ an ixeeutor gnod. \ Mt 
ypfc. in. L cannot ^^IJ; 



^49 ^''^cit»e* 

caufe ihi\ U mcrclj^ pcffonal, "but he thay fdr^ah^eft^pe 

*\ipon a capias ad fattsfaeiend*\ or for a falRretairti of a jCnrf 

facias ; and this: by the equity of the (laflitc^4'i?rf. 3., be- 

caufc tlic right Kcing* determined after jtia^mcnt> dte )twt 

is more than perfinal. 



3. Rich verfus Doughty. 

[PaTch. 3Anna*, B.R.] 

Mod. Ctfett54. ^T" HE defendant efcaped out of prifon, and was re-taken 

fcSt^w»»*** ^y ^*^"^ ^f *" efcape-v?arrcutt upon the ftatutc 5 ^ir/i^^ 

wK>ng u^n by by a rabble, without any o$cer, as the itatute direds, and 
«n efcjpc war- ^as by thcm brought to the fli'eriflT, who detained him by 
virtue of that warrant; and, upon an habeas corpus brought, 
the flieriflF returned, that Doughty was brought to him by 
W. R. and others, to him unknown, 5y vihuc of a war- 
want, ts^c; and that he (the iheriff) detained him in 
cuflody Juxta cxigentiam brevis : Et per Holty Ch, Juft., 
this was adjudged aa infufficient return ; it is true, the 
warrant was good, but being illegally executed, the (heriflF 
ought not to detain him, for he fhall.not graft a legal im- 
prifonment upon an illegal one \ he ought to receive the 
prifoner from no perfon but an oiEcer, or from one under 
that denomination. 



rant* 
*5Ajmjec«p.5. 



Us^'\ 



.1 Salfe. it3» ~' 
• 345- S. C. 
Where a man u 
a6luitly iu cuf- 
tody, the entry 
of an a^ion 
in the marihaPs 
book IS a good 
commencement 
«f tlie action. . 



4. Tllden v^;r/&jr PalMiiian. 

[Mich. 2 Annx, B. R.] 

npHERE is a fhort iiotc of this cafe in 1 Stf/i. ^13.1 
** and the'fanrjc again, and in the fame words, ^. 34S** 
but the cafe was thus: W.R. being indebted to* the 
plaintiff upon bond for 100/. was arrefted, and after- 
wards being in the cuftody of iktinarjhalj he efcaped, and 
being rc-taken upon an ef cape-warranty he was committed 
to Nev)gaiey :ind having compounded the debt for 30/, 
paid to the plaimifiF, he was difchftrged from that action 
by the plaintiff, and fet at liberty \ afterwards H* H. ano* 
ther creditor, finding him at large, arrefted him in another 
aiiionj and fo he was brought to the tnar/hal again, who 
fufters him to efcape the fecond time ; and afterwards 
//•i7. entered an a^ion againft him in the inarJhaP% book, 
by remanet in cuftodla: Et per Curiatn^ where a man is 
iaually In cuftody, the entry of an a£lion in the marJbaT^ 
book may be a good commencement of fuch a£^ion againft 
tlie party, becaufe when he is in cuftody there is no ferv- 
ing of proccfs upori^im^ but it is otherivile ^^hire he is 
z at 



mt ladrgCy as He was in this cafe, though it was by efcapCf 
btoe^iife there you have the advantage of procefs againlb 
him I but it was not rcfolved how long the marjbal ^iH 
keep him without % declaration delivered {a) or bail filed. 

tm Cafit isfc» in which the plaintiff declared, that Jonei 144. 
Jr,WL was in execution* upon a judgment, and that the T^l'^^^" 
defendant fuffered him to efcape {viz. at D. in Com. H.) ing ii"agoo<k 
the defendant coafefled the judgment, and that the faid piea> and whei« 
W^W. was m execution, and that he efcaped from him ^^\ ^^^"^ 
at S. in the county of ilf ., and that he made freih fuit after i^y 
^ bim, ante exhibitiQnem hilU pr^JL and re-took him : Et fer 
Curiam^ if the gapler re-takes a perfon efcaping before any 
aAion brought, he is excufed; but it is not fo if the 
a£bion was brotight before the re-taking , for he having 
given the plaintiff a juft caufe of a^ion, and that being ^ 
Well commenced, (hall not be defeated by any fubfeq^ent 
natter : It is like the cafe of an a^iion of wafte, if the de- 
fendant plead he repaired before the a&ion brought^ it is 
a good ptea^ but not afterwards. 

{sl) The prifoner is entitled to be term in which the writ whereby he is 
difcharged, unlefs the plaintiff declares arrefted is returnable, is accoanted a^ 
wkhia two terms. Reg. 2 G. i. The one* % Cromp, 14, 
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I. Trcvivian verfus Lawrence. 

{Pafch. i Annae, then argued, a Ld. Raym. 1036, 1048. S. C] 

^CIRE facias brought by an adminiftrator onajudg- iSailciyS. 
*^ ment in TrimSyitrm, fie. (whereas the judgment was ^^'"= ^ p^ 
d Micbaitmas UrmJ s all the tertenants, except one, ap- ^^ftl^^ 
peared, and pleaded nu/ tiel record^ and judgment was cried. 
oad againft them upon this plea to ihzt fcire facias^ and 
execution awarded, and thereupon the plaintiff fued out 
an elipt and exUntg and now, upon an eje£lment brought 
at the trial, it was difcovered, that there was no fuch 
Judgment as recited in the fcin facias^ for that was a 
judgment in Trinity term, whereas the judgment was of 
Mifiaelmai Una following; thereupon the jury found all 
La this 



this matter fpecially. And now it was argued, that Atre 
being no fuch judgment as that recited in the feirtfaaas^ 
for that was a judgment of Trini^ tertn^ whereas the 
judgment gtvdti in evidence was of miehaclmai tertm this 
rhuft be a failure of the record, which is ytxj true. 
But per Hoitf Ch. Juft. the fcire facias being returned, 
and the defendants having appeared, and pleaded to it nul 
tiel recordy and judgment being given, quod habrtur tale re^ 
efnrdunii it is now too late to make this objection ; for the 
party is fo eftopped that he can tiever aver againft it in 
the point tried ; even the ijfue in tail cannot falfify in a 
point tried ; and as to e/oppels^ the Chief Juftice held, that 
an eftoppel in pleading doth not bind "the jury, unlefs it 
works upon the intereft of the land« That where a plain* 
tiiF declares upon a demife (which really was by inden- 
ture), and the defendant pleads, nihil habuit in tenementiig 
if the plaintifF take iifue upon that plea, the jury, not- 
withflanding the indenture, may find that die leflbr had 
nothing in the tenements tempore dimiffioms^ and give a 
verdi£l for the defendant ; but if, inftead of nihil habuit in 
tenementis^ the defendant had pleaded nil debet and iflke 
thereupon, if the defendant give in evidence, that the 
fhintiff nil habuit in tenementis^ he (the plaintiff) may in 
fuch cafe take advantage of his indenture, by way of 
r I C 2 1 eftoppd, becaufe he could not have that advantage of it 
*' •^ in pleading, as he might in the other cafe i fo likewife, if 

a mortgagee brings an eje£lment againit the mortgagor, 
and he pleads not guilty, the mortgagor (hall never be al- 
lowed to give in evidence a precedent mortgage, he being 
eftopped as to that matter. Judgment for the plaintiff. 



a. Pleddall ver/ids Freak. 

[Pafch. 8 WiU. 3.] 

Where idemur« THwEBT upon bond againft William Freak; the defend- 

^Vi»^'^"Ji* *"^ pleaded his name is JTalter; the plaintiff demuri- 

awrunocg . . ^^^ fuppofing that the defendant Was eftopped by the 

record, to fay his name was Walter; but judgment was 

^iven quod billa cajfetun for the plaintiff fliould hate 

pleaded it. 

3. Holman verfus Horc. 

I Saik. i;^-. »T»HIS cafe is reported in 1 Salh^ by the name of Gilmsn 

^^n»'con°cl*fiTc! '^^'^"•^ ^^^' ^^ which may be added, (via.) that fome 

pc is conc»u vc ^ji^^^^i^ ^j.g abfolutcly concluiive, and fome by cOncIufion 

give an intereft. The Icffor made a leafc to W. R. for 

twenty 
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twenty years, and about a year afterwards he made an- 
other leafc to W.W^ for twenty years ; now if there was 
an attornment to this fecond leafe, then it amounts to a 
grant of the rever/ion of the leflbr ; but if no attornment^ 
then it is a leafe by eftoppeh So where a man makes a leafe 
to B* for twenty years, and about a year afterwards makes 
another leafe to C. for twenty y<:ars, this is a leafe by 
efioppelf and the rent is payable for the whole term; but 
if he enter upon the firft leifee, and then make a leafe to 
C, who is turned out by B.^ it is no leafe by eftoppel, . 
but only a future intereft for the laft year. 



<i'Wittitt, See Prohibiton, 4. [ 153 ] 



1 . 1 N efeBmentj the plaintiff gave in evidence a counterpart > t^* «$• 

* of an old leafe, which he found amongft the writings ^^*^ *f^^^ 
of his grandfather's title, but there were no witneffcs to iMuf "witiwut 
this leafe, yet it was allowed good evidence ; for the witneft, wu «!• 
deeds about that time (which was in the reign of ^teen ^^^^ " ** '„. 
Eliz.) were often without any witneifes. Ab.^?04!^ 

2. The plaintiff could not produce any letters of ad* t Lev* i5> xo^. 
tmniftrationj yet to prove himfelf adminiftrator he pro- ^"f?*'^***! 
duced the book of the fpiritual court, wherein there was a.^m bTgranu 
an order entered, that adminiftration (hall be granted to cd, was read as 
him, and this was allowed to be good evidence. ^, _ ^"^t^P^^'^^^y^ 

' ° 43» 509* »* Vm. Ab. 8x. 

3« Upon an iffue joined whether executor or not, the i Lev. 235. 
plaintiff, to prove himfelf executor, produced the /ro*/i/r »>i>«teofawm 
of the wills the defendant may plead, that the feal was rn^lopriie 
forged, or that there was a repeal, or that the teftator had the plaintiff ese- 
iona notaUliaj but he cannot give in evidence, that this V^^^'c^*^^ 
was not his will, or that another is executor, or that the jfTed. 7/.' str. 
teftator was non compos s becaufe the ordinary is judge of 4S(.Cowp.3i2. 
thefc things, and his ^&s are conclufive, and the party ^ '^* *• '*7» 
if eftopped to falfify them, as he would do, if this ihould 
be admitted to be evidence. . 



L3 



4* Anonymous. 

[HUl. 8Wm.3, C.B.] 

f s Tm. AW A D JIJDGEI>| That,, upon plene aiminijravti pfcadcif, 
|85« /x ijjg defendant cauaot give in evidence payment of 

judgments, ^r. fince the ifliie joined, nor fince the writ 
purchafedy becaufe the iflue is, whctoer phne adminiflra'- 
vit at that time \ but though he cannot give fuch payment 
in evidence, yet he may plead it. 



1x54] 



5* Anonymous. 



[Hffl. 8 Wai. 3. B. RO 

I Salk. \^t. x% ULED per Holt^ Ch. Juft., That npon mn affumpfit 
I U. R«jm. Xx pleaded, the defendant cannot give tht Jlatute oflimU 
iations in evidence, becaufe the iffue ia joined in the pr^er^ 
ienfiy {yizJ) upon what was done, and the evidence only 
proves the ene£t thereof to be now avoided \ but, upon 
nil dibit, the ftatute may be given in evidence, for i% 
proves ihext is nothing now owing according to that 
iffue. 

£A/<)7S/^^ 6. Lynch w/ySr/ Gierke. 

Whm • copy of n^SiS /f(^/,Ch. Juft. The fubftance of a deed cannoC 

SSite'e^^^ ^ p^ved, but by the deed itfclf, unlefs it is burnt, 

f^k.*^8 ""' or loft, or in the poflcffion of the plaintiff himfelf ; and if 

Bull. N* P. 117. fo, then this matter, as it happens, muft be fwom, and 

^^x^\ Y' *^*^ *^ ^^^^ ^^^ executed : And in this cafe he faid, 

that a copy of- a fim w ncowry is good evidence, fo as it 

be fwom to be a true copy and examined ; fo Ukewife an 

M dad is good evidence, without any witnefs to (wear 

that it was executed : That wherever an original is of a 

public nature, and would be evidence, if produced, an 

immediate fwom copy thereof will be evidence, as th^ 

copy of a bargain andfak, ox of a deed inrMed, if a cbvreh 

ngtfter, istc; but where an original is of a private nature, 

a .copy ia not .evideuce,. unlefs the original is loft or 

burnt (fl). He likewife faid,.tbjit if .the plaintiff wiU 

read the defendant's anfwer in Chancery againft him in 

evidence, the defendant may likewife take advantage 

thereof, for all is evidence, or none. 

(«) Tide Lord George Gordon* a c^fe, ciple is recognized to be as here laid 
Doug. 590. (569.) > and Mr. Douglas*% domi. 
note, (3), whereby the correAprin. 
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7, Hpe v^/y^/ Nelthrope* 

[Hi!!. 8 Will. 3, B. R. 1 l^d. Raym. 154. S. C] 

|N thi^ cafe It was hc\d fer Hclt^-Ch. Juft. That the copy Where a copy 
* 'of 2L probate tf a will is good evidence, where the will ofa probate of 
itfclf is of chattels, for there the probate is an original denic/ s"!"ii6. 
taken bv« authority, and of a public nature 5 othcrwife, Cowp. 17. 
where the will is of things in' the rW/y, bccaufe in fuch J^^/*j^^*^ 
cafe the eccleiia{lical courts have rvo authority to take pro- 7^' *^"' 
bates, therefore fuch probate is but a copy, and a copy of 
it ii no more than a copy of a copy. 

8. Man verfus Carey. [ ^55 ] 

[Pafch. 9 Will. 3;] 

« 

THE queftion being propofed in this cafe to the juflices Copy of a bank 
' of the Common Pleas, whether the copy of a bank y^\^^^^^ 
hill remaining upon the file in the Bank of England^ was England is evi. « 
good evidence, , or not : They all agreed that it was, and <*«>"» ante pi. 6. 
out it was Jike the copy of an jnrolment of a parifh- "/**"^^'^* 
reg^ler, the Bi|nk being a public bo^y eUabliflied by a£i 
^ parliament for public purpofes. 



9» Ationymous. 

^.^nER Holt^ Ch. Juft, Where a perfon is convifted of Comriaea of 
^ perjury upon tie Jl^i^.zni^hcxyrzTds pardoned, yet ^7;;/;,;^"!^ 
lie cannot be a witntfs, for the puniflimeut is part of the ^ a witnefs. 
judgment appointed by the ftatute ; but it is otherwife if * ^*^* ^9** 
the convi^iion was at common law. 



lO; Thrufton veffus Slat ford, 

[Mich. 12 Will. 3.] 

IN this cafe it was held, That a bill of exceptions w^ould » Saik. s84* 
. lie at a trial at bar, as well as at the nift prius, for the ]1^'!*^J,^ 
words of the itatute are, that int jujttces Ihall iign it; tothecfidcace. 
which v/QT<\ juft ices , being in the plural number, cannot 
be well underiiood of any other julUces than thofe of the 
courts at Wejlminjler: And per Hjlt^ Ch. Juft. where a 
judge admits that for evidence which is not evidence, there 
the party muft not demur, for if he doth, he admits the 
L 4 evidence 



iss CEjTception. 

^denee to be good, but denieth tlie tStSts of it (a), and 

therefore in fuch cafe he muft bring his bill of exceptions; 

and fa it is if the judge will not admit that for evidence 

which is evidence. . . 

»Vent. »95. ii. Adjudged, that where there is fpecial matter to 

c«n. Pkider, ^^qH jhg plaintiffs a^ion, which the defendant cannot give 

in evidence upon the general ifluc} in fuch cafe he muft 

plead it fpecially, but he needs not where he may give it 

in evidence upon the general iflue. 

tSaUc 394. 12. So wherever there is a mere matter of fa£l to 

avoid ^e plaintiflfs a£tion, the defendant may plead the 

!;eiie;fal ifliie and give it in evidence*, but if that matter of 
a£l contains likewife matter of law, the defendant may 

either plead fpecially or generally, and give the fpecial' 

matter in evidence, 
r I r6 1 13*' Adjudged, that where the iflue is payment at the 

videBqli.N.P. day and place, in fuch cafe, payment before the day, or 
»99* at any other place, is good evidence, for payment before 

the day is payment at the day. 
Buil,N.P.i409 I /J, So if the iffue is ajet/ at fuch a place, it is good 
Cm." j»c.^5S.^^ evidence to prove affcts at another place j for affct^ any 

where is aflets every where. 

{a) On a demurrer to evidence^ the caght to be left to the jary in fi^pport* 

• only queilion for the confideration of of the iflae joined ? BuJi. M P. 313. 

the Court is. Whether it was Aich as Doug, 1 19. 2 H. BL C. B. Part a. ' 



6jt:ceptton. 



I. Cudlip ver/us RundalU 
. . [Hill. 3 Will. 3. B.R.] 



^ (^^^^^^^^f ^^' w» ^l^Jch the plaintiff declared, that 
J^'^^ he being poffeffcd of a pieffuage, demifed it to the 



4 Mo4« If. Shft. 

311. That it 

vrai in adioQ ob • w . - . w - 

the cafe. What defendant for feven years, aiid that he fo negligently kept 

fliaii oot be an his fire that the houfe was burnt 5 upon mn £mfit pleaded, 

tr2«^^l *^ j«^ fo"n<^ » Special vcrdift, (wx.) that the plaintiff 

demifed the faid houfe to the defendant, with all out- 

houfes, lid eMceft the new houfe lately built upon the 

premxfcs, for the ufe of the plaintiff and bis family, and 

' 110^ 



not to be let to anf other perfon whatfoever; and at all 
times when the plaintiff (hould not dwell there, to be ufed 
by the defendant and his afligns : The queftion was. 
What eftate or intereft the defendant had in this new 
iou/eP and adjudged, that he was only tenant at will^ 
becaufe the nnv houfe was well excepted, which exception 
was not avoided by the words which follow, (v/2.) And at 
all times to be ufed by the defendant when the plaintiff doth not 
dwell there; for that fentence doth not enure as an except 
tion out of an exception, which fets the matter at large, but 
only as a declaration of the plaintiff's intention in making 
the exception i therefore this adiion will lie. 



2. Wilfon ver/iij Armorer. [ 157 ] 

TNEBT againft an biir, who pleaded, that he had nothing i Vent. S7, 7S, 
^^ by defcenty isfc. The jury found a fpecial vcrdid, that «o^- ^*y^- 
Ae father was fcifed in fee, and made a feoffment to Xe- ^g^' gee 1 Ana. 
veral ufcs (excepting two clofesfor his own life): Adjudged, 1*9. S. P. E«- 
that thcfe dofes defcended to the heir, bcca.ufe there was •^f^jj?!''^!!;!! 

r 1- • J • ' y r 1 #• 1 -I. 1 • Ihill be rejected. 

no uie limited m tne clofes ; befides, this exception being ^ k^qu, ^^^. 

an entire fentence, and having that efie£k which the law 

will not admit, becaufe the whole was before limited in 

ufe, therefore it (hall be rejeded \ it is like the grant of 

an advowfon excepting the prcfcntation for the life of the 

grantor, which is wholly void; but it is not like a leafe of 

a houfe, excepting! a chamber to and for the proper ufe of 

the leffor^ becau e thofe are words which give the leffor an 

authority to difpofe of the 'chamber at his will and 

pleafure. 



C;ct!)an(je. 



x« Anonymous. 

PERMUTATIO vicina eft empitonif but exchanges were 
the original and natural way of commerce, precedent 
to buying, for there ws^s no ^ving till money was in* 
tented} no\y> in exchanging^ botn parties are buyers and 

(ellers. 
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fellers, and both cqli^IIf warrant ; and as this- is a nahtrat 
rather than a civil contraB^ fo by the civil law, upon a 
bare agreement to exchange^ witMut a deliverf on both 
fides, neither of the parties couM have an adion upon 
fuch agreement, as they may in cafes of fellbg; but if 
there was a delivery on one fide and not of the odber, in - 
fuch cafe the deliverer might have an a Aion to recover the 
thing which he delivered, but he could have no a£lion to " 
enforce the other to deliver what he agreed t'odeKver, and* 
whieh the deliverer was to have in lieu of that thing which ^ 
he delivered to the other. 
Where the word ♦ 2. In exchanges of land the word exchange is necef*' 
"flS^fn the*' ^^T *" ^^^ conveyance, becaufe it imports a fpecial war- 
conveyance. Co. ranty in Tt^ptGt o( the mutual confideration of the lands 
Lit. 50. b. exchanged; it is likewife neceflkry, that the eflates of both 
[ ^5^ J parties be equal in title, as if one hath an eftate in fee, 
the other muft have the like eftate ; but it is not neceffary 
that their eftates Ihouid be equal in value. 
Cfo. Biis. 903. 3. Adjudged, that if G. D. exchange five acres with 
661: ^R«r ^- ^-^ ^^^ afterwards the faid W. N. is evidcd of one 
iir'. BttfUrd't of thofc five acres which he had in exchange, the whole, 
cafe. is defeated, and W^ N. may enter on his own again \ 

isf fic i converfoy if G. D. be evicted of one of his fivc^ 
acres. 



Cjreeution. 



Sid. 107. I. ^HE plaintiiF may take out. execution againft the 

^ baily and if they pay part of the money, he may 

difcharge them, and take execution againft the principal 

for the reft, but he cannot proceed againft the principal 

till the bail are difcharged {a). 

Mod 312. 2. Judgment againft four defendants: if afterwards 

Vent. 329. ^jjygg furrender thcipfelvcs, the bail is ftill liable; but if 

the plaintifi^ take three in execution, the bail are not liable^ 

becaufe in fuch cafe they canmt bring them in. 

{a) In Com. Dig. Executien^ H., the not afterwards have execution agaunft 

fame authority is referred to> as foU the principal; otherwife» if he hfts not 

lows: If he takes exe^atidn againft had fatisfaftion againft the bail, for 

the bail, and ^ks fttisfaftiOD^ he fliall dien he may refortto the principal. 

3. Upon 
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3. Upon %fi. fa. tl^e defendant may pay the money 
to the (heriflr, and 'may plead, that it was levied ; but If 
he b^ in execution he cannot pay it to the (heriff and plead 
it.toanew aBion of diit^ neither can he pay it to the ^ Jones 97.; 
Iheriffif he is taken upon a ca fa^^ becaufe hath no' au- 
thority to receive jt. 

4.* Thcplaintiff obtained a judgment for 200o7. and Sid. 184. 
brought zn'elegitf and levied 400/./ he cannot have any * ^^- 9*- 
other execution, but he may have an aBion of debt hpon 
the judgment for the'rcfidue of the debt, becaufe it is not 
fatisfied, and the elegit is only by the ilatute as a farther 
remedy; and in die principal cafe, the extent being 
only of a term for years, the elegit was executed but as a 
fori facias, 

• 5. Where goods are taken in execution, the pro- » Vent. 53. 
perty of the firft owner ceafes by the feifure. * [ ^59 ] 

6. If a ^r^/MT efcapes, who was in execution^ his i Vent. 269. 
creditor may re-take him by a ca, fa,y or bring an a£lion 
of debt on the judgment, or z fcire facias againft him, 
for he hath ftill an intereft in the body; as a pledge for 
the debt. 

^. Where a f^fi* is delivered to the flieriff to levy koj 59. 
20/., and he takes an entire thing in execution, {viz,) a 
horfe worth 30/., and fells it for fo much, and returns, 
that he levied the 20/., he may retain the other 10/. till 
the defendant demands it, for he (the (heriff) is not 
bound to look after the defendant ; but if on zfi.fa. for 
20 1, he ItMjfiveoxen^ worth each of them 5/., and fell 
them for fo much, the defendant may have an a&ion of 
txefpafs againft the fiieriffl 

8. Smallcomb vcrfus Buckingham. 

[i Ld.Raym?25i. S.C. Corny ns 35. S.C.] 

IN this cafe it was held» That at common law, all the ' S*lk. 330. 
lands were bound which the party had at the time of ^^tS^^^^Xt 
the judgment given againft him, and the judgment al- wu flgocd. 
ways related to the firft day of the term ; but nOw, by 
the ftatute 29 Car. 2. the judgment binds the lands (as 
to purchafers) from the time it njdasfigned. 

So at common law, the goods were bound from the tefie The goods are 
of the execution, though that might be antedated,, and if 5°!!"^'**??* 
die dc£en(Unt fold the goods after the te^e, or died, the wriToZexecutkm' 
flieriff might levy them ; but now, by the afbrefaid ftsl- to the ihertfr, 
tutc, they are only hound from tie dffGvery of the writ of "^^ot from the 
execution to the (heriff, l^utnot abfolutely bound in all 
cafes ; for if after the delivery of the writ, and before 
caocution executed, the defendant becoi&s bankrupt, that 
will hinder the execution,. 



^S9 



Crecuton 



9. Anonymous. 

Where there -p UIJED, That whcrc an extent is upon ^ Jtatute^mer^ 
!r^Il«i*J!r*^ ''^ ^*««* Acre needs no liberate^ for the (hcriff may dc- 

Ml an extent* ^ . , ,, .'- , * 

2 Roi. Ab. 475. fiver all in execution without it } but where an extent is 
upon a Jiatute^apUy or upon a reccgnizancef there muft 
be a return mside of fuch an extent^ and then a liberate^, 
before there can be a delivery in execution ; it is for this 
reafon^ that a flatute-merchant is faid to include a liberate^ 
and that the (heriflF before the * liberate upon the extent^ 
may take his feeSs but not where the extent is upon a rr« 
cognizance* 



[160] 

• Hutt. 53. 



Where t iheriff 
may be a tref- 
paflfer, but the 
execution it 
good. 



10, Anonymous. 

TTI7HERE judgment is given againft one, wh( 
^^ view ot the court, or in Weftminfter-hallj it may be 
executed immediately, and the party taken or fent for into 
court and committed ; and it was faid, that if a (herifF 
execute procefs in another county^ it is erroneous and void; 
fo if he execute it in a county palatines but if he execute 
it within zfranchife in a county, or in the IJle of Ely ^ it is 
good, for being but a liberty^ it is ftill part of Uie county: 
and though the iheriff may be a trefpafler, yet the execu-^ 
tion (hall ftand good. 



Cjcecutor* 



»Lev.26.Ventr. x. p OVEN ANT With the feoffce, his i6«r/ flwrf ij^^«ffr, 

eIm.^n!' '^*"' **^ *^y ^^^^^ 9^^^^h ^J^» *^ feoflfee was 

eviBed and died. Adjudged, that his executor may bring 
an afiion of covenant, for the evi£tion being made to the 
teflator, he could not have an heir or an affignee to this 
land ; but his executor reprefents his perfon^ who was 
damnified by the breach of this covenant. 

% Ijev. J45. 2. Debt againft bujband and wife, in which the plain- 

tiff declared upon a devaftavit againft both of them \ and» 
upon a demurrer to this declaration, it was held ill, be- 

caufa 



taufc zfemt covert cannot commit wafte; though if flic Vide Str. 440. 
fartiTes her hufband, ihe fliall be chargeable for wafte 
done by him. 

3. An executor may bring trefpafs, quare hlada cref- i Vent. 1S7. 
€intia in vita tejlatoris mejfuit fe" afportavit; for corn ftand- 

ing is a chattel^ and the mowing and carrying it away, was 
one entire ad ; but if the cutting was at one time, and the 
carrying away at another time, then they are diftin£); ads, 
and he muft fue for the carrying away only. 

4. But an executor cannot bring trefpafe quarc herbam f 161 1 
crefcetitem in vita teftatoris nnjfuit Csf a/portavit, becaufe 

grafs gnfwing is part of xki^ freehold^ and not a chatteL 

5« An executor, having affets^ may be compelled to Hardr.sis. 
rtdttm a mortgage^ for the benefit of the beir at law; he J**** salk 
ihall be likewife compelled to pay a debt for which the 4^^'ud note 
heir was liable. theteto. 

6. In debt for rent againft an executor, though it is » Vcnt. 184. 
brought in the detinet, and the term expired, he cannot | Vttn?*49o. 
plead a bond of the teftator yet unfatisfied, becaufe the 
debt for rent is of as high a nature as the debt upon the 
tend : The defendant cannot wage his law in either a£lion» 
and a bond given for the reut would hot extinguiih the 
aAion of debt, which arifes upon the firft contract. 

7. Whitehall verfus Squire. 

[Pafch. 2 Annx.] 

T^HE cafe was : A man poflcflcd of a horfe put it to paf- \ ^^\}9S* 
A ture to the defendant, and died inteftate; JF. R. dc- tL^'^ 
lired the defendant to bury him, and agreed that he trover for any 
(hould have the horfe for his charges, toV. accordingly the ^ing uken by 
defendant buried him, and laid out more money than the before tdmUiU* 
horfe was worth; afterwards JF. R. took out admini/lra* ftrttiongnntea* 
/»w», and now brought an aftion of trover for the horfe : 3 Mod. aye* 
Two judges were of opinion, that the aftion would not * * 
lie, becaufe the plaintiff con&nted and' agreed that the 
defendant fliould have the horfe. But Molt^ Ch. Juft. 
held, that the adlion would lie, becaufe the defendant was 
an exeeittor defon tort; it is true, fuch an executor is only 
liable in refpe^l to the value he hath received, and wheii 
he hath paid to that value, he is no farther liable as to 
creditorsi but as to the executors^ or to a lawful admi^ 
njfirator, he is ftiU liable in refpcft of the tort^ in meddling 
with what by law belonged to them, and they may bring 
trover a^nft him ; yet evidence being given of what he 
jaftly paidi he may be recouped. 



t6% 
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tor to profc A 

will. 



Stf The King verfia Sit Richard Raiq/es; 

{Mich, u Will. 3. B.R.] 

j/IAAND^JfUS to admit an executor to pro^ tlie vill 
'^'^ of his ceftator; the CkanctOor returned, that true 
it wasi the party was exictOor^ but that he was dnly txe» 
cutor in trufi for fuch diildren of the dcce^fedi and that 
he was verj poor^ and abfconded from his creditors» by 
reafon whereof he' (the Chancellor) refufed to grant ad<^ 
minift^tion, until the party (hould gi?e fecurity to per- 
form the wiU| tstc. It ^^$ urged to maintani tlus Ktum^ 
that there are three forts of txecutors^ {yiz.) there is an 
txtcutor kgitimus^ ^d that fs the vrdinarf him/Ufi there 
is an executor daiusy and that is where one is appobted. by 
the ordinary to adminifteri (SV* and he always gives cau« 
tion, &r. and there is executor teftamentarius^ and that is 
where one is appointed by the will of the teftatori and 
that in this laft cafe the ordinary may take fecurity of him 
by caution^ as well as they do by oath* But by HoUt Ch. 
Juft. where ia man is made executor, he cannot be* fued 
to accompt but only in refpeft of creditors and legatees^ 
for the refidue is his own by the common law \ and fo it 
is of an adminiflrator, becaufe by the ftatute 3 1 Ed. 3. an 
adminidratbr is put in the fame ftate'and condition with 
an executor ; now, an executor being properly an officer, 
it is reafonable he (hduld take zprofn^ory oath, becaufe 
this is of common right in all cafes otomcers; but it is 
not of common right to demand * collateral fecurity of 
them, and the ordinary cannot put terms upon him wheri 
the teftator hath put none, neither can he pronounce him 
to be no executor, when the teftator hath made htm fo. 



9. Wankford vetfus Wankford. 



f S.Jk.109 SC •-pHIS cafe is reported in t 5^/*., and it is much tlie 
S'^ltV!;; * longeftinthatbook5buthereitisonlyftated,jand 
obtig r executor, the argument of the CA. Ju/tice Holt exactly reported. 

it ii a releaie of the debt. 

Jf. The obligor married the daugbur of the oili^e^ who 
afterwards made the obligor executor^ who adminiftered 
fome part of the goods, and before be proved the mil he 
himfelf made a wiU, and his wife executrix, and died, 
after whofe death {he proved the will of her late hu(band> 
the obligor J and took cut adniwljlration to the oU^efcum 
tejiamento annex\ and brought an action againft: the hAr of 
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fir Mgor. The queftion was. Whether the Mgee mating 
the oUigor ixicutor was a rekafr of the debt ? and he held 
that it was. 

(I.) Becaufe the obligor is in fuch cafe to pay and re- 
ceive, and where one and the fame perfon b to do both 
thofi: ads, the adioa is releafed, but the debt remains as 
^jpts in the hands of the obligor, and by making him exe- 
cutor, that amounts to a payment and releafe. 

(a.) It is otherwife it he had no aflets, becaufe then Plowd. 185, b. 
there is no perfon topayj but only to receive^ fo.that it 15 . , 

the having affets that amounts to payment. 

(3.) If the obligor adminifiers to the oMigee, though S Rep. 136. Sir 
there is aptif this is no extinguiflimcnt, and yet in that J^ Neeih«m*i 
cafe the lame perfon is both to pay and receive $ the rea- 
fon isif becaufe an adminiftrator comes in bj the a9 of the or* 
dinary^ bitt anexecutor (as in the principal cafe) by the 
a& of the party himfelf ; but yet the Chief Juftice held, 
that if an adnuntfirator Ihall, out of his own money, par 
« debt of the inteftate to the value of a bond debt, whicn 
he (the adminiftrator) owed to the inteftate, this would be 
a difcbarge of the bond. 

' (4.) Where theobligce dies, and his execntrix marries i Leon. 310. 
the obligor, this is no extinguifhmcnt of the debt; but if ^J^*^?' 
a feme obligee marry the obligor, this would extihgui(h ' * ^ ^ 
the 4ebt$ becaufe it would be a vain thing for the huA>and 
. to-pay money 4o the wife in her own right, but he might 
pay it to her as executrix becaufe there might be admi^ 
niftration de bonis non^ of that as well as of other goods, 
and it might be kept by itfelf ; and if the huiband takes it, 
though it becomes his goods, yet it is a devaftavit* 

(5.) If the obligee makes the obligor executor^ and he 
adminifters fome part of the goods (as in the principal 
cafe) and dies before probate, the debt is difchareed, and 
this amounts to a releofe^ becaufe by his adminiuering he 
hath accepted to be executor, and becomes a complete 
executor, and cannot afterwards refufe or waive it ; and 
he may, before probate^ receive^ pajy releafe^ and maintain 
any poffcflbry a£lion, as trover ^ or trefpafs for goods of 
his teftator taken fmce his death ; and he may, before pro^ 
. *j/r,.avow for rent due fince the death of his teftator, but 
not before, and the right of an executor is not like that of 
an adminijirator^ which is derived from the ordinary, but 
it is entirely by virtue of the will, knd th^ probate gives 
him no right, either to his office or to an a^ion, for he 
may bring an a&ion before probate^ but an adminiftrator 
cannot before letters of adminiftration granted; it is true. Plow. 000.^90- 
he cannot proceed in fuch aftion before probate^ it being * ^^^ **3- 
convenient in other refpedis, bat not to give him' a right. 

(6.) Where an exeeutor is made, and he never ad« 
nunifters, he may refufe whether he will adminifter or 

aot: 
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not : and thereupon an immediate adminiftration (hall be 
granted, {viz.) de bonis W. R. inteftatig but if once he ad- 
sninifters^ he cannot afterwards refufe or waire the oflkey 
and adminiftration cannot be committed to another during 
Ills life. 

(7.) So likewife if he adminifters and dies before prtk* 
batif an immediate adminiftration, and not an admi'^ 
niftration de bonis non fhali be granted, becaufe he died 
ante onus fuper fe fufceptum m the ecclefiaftical court. 

(8.) Where an executor dies after he hath adminifteted 
and before probate^ and makes a will, and W. iS. executor, 
fuch executor can never be executor to the firft teftator, 
beci\ufe he can never prove his will, for he is not named 
in the will of the firft teftator, and no perfon tan prove bis 
will but he who is named in the wills but it the firft execu- 
tor had proved the will, then his executor would have been 
executor to the firft teftator, becaufe the probate of the 
will would have been a continuance of the firft exe- 
cutorfhip. 

(9.) Where feveral executors are made, they may all 
refufe, but if one adminifters, the reft cannot refufe, but 
they muft all be named in aflions brought in the right of 
the teftator, and notwithftanding fuch refufal, any' of 
them may releafe a debt \ and if the refufing executor 
furvive thofe who afled, and adminiftration is committed 
to apother, it is void : But if fuch refufing executor 
come into court and refufe, in fuch cafe adminiftration 
may be committed to another. 

Upon the whole matter, the executor in the principal 
cafe having adminiftered part of the goods, though that 
executorftiip was determined by his death, yet he being 
once executor by his adminiftering, that operated as a re* 
leafe of the debt; and afterwards he dying before probate^ 
his executor cannot be executor to the firft teftator fo as 
to revive this debt. 



10. Yeoman verfus Bradfhaw. 

AntM Bill* of A D JUDGED, That a bill of exchange ftall be faid to be 
Exchange, 7. r\ ^^^ notobilia where the debtor is, and not where tic 
bill isy for it is no fpecialty in law; for if an executor pays 
debts upon fimple contrad, or fuSers judgment to pafs 
againft him, in fuch a£lions he may plead fuch payment 
or judgment in bar to an a£lion upon a bill of exchange ; it 
is like an award in writing, which is no chattel where 
fuch award lies ; for in p^ading, it is never faid hlc in 
curia prolat\ which (hews that it is no fpecialty. 
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Im Tp£ODjf: Feuds were originally at will, and then ReLSpcU9; 

-^ ^ they wert called munera^ afterwards they were for 
life, and then they were called bnuficiai and for that reafon 
the liTings of clergymen are fo called at this day, and 
afterwards they were made hereditary, and then they 
Were caSkAfeoda\ and in our Xvafetfimple. 

. 2* When HugA Capei ufurped the kingdom of France^ 
about the year 947, to fortify and fupport himfelf in fuch 
ufurpation, he granted to the nobility, isfcp that whereas 
till then diey enjoved their honours for nfe, or at will 
only, they fliould trom thenceforth hold them to them 
and their heirs ; which was imitated by William^ called the 
CwiAuiror^'ufon his acceffion to the crown of England, for, 
till his reign fee/ or feuds were not hereditary^ but for life 
only, or for fome determinate time. 

3« K Mfmeni was originally the grant of a feodal 
eftate or &ud } but now it is the grant of an eftate of in- 
heritance \ and till feuds and tenures came in, charters ' 
and conveyances in fee-fimple were made by thefe wordSj 
d/edi fs^ amceffiy without the vrotAsfeofaw. 

4* And until the ftatute quia emttores terrarum^ the 
feoffinents were always tenendum of the feoffor per homa^ 
pum ts^fervklhm^ but after that ftatute they were made 
tenendum de cnpita/ibuf domtniffeodi, He. 

But now th^ way of pleading a feoffment is thus, ime* 
That W. R. was feifed in fee of the place where, is^c, 
and being fo feifed feofavit quendam W. W. inter alia per 
nomina wnmum^ He. babend^ H tenend* diB* tenemental ifc. 
pr4^af W* W.^ (Sf hdrediiuj/uit in perpetuum adfolum opus 
tf ufum^ He. 

5% ParTons verfus Pctitt. 

A Special verdift in ejeament found, that there were «Mo4.9f. 
two joint-tenants in fee, one of them made livery \ S;, j^^** 
within the view, viz. go enter and tahepoffejjions but before ^ Rou'. sk* 
it was executed flie married the feoftce himfelf j it was ^'y"" ^^^ 
argued, that tliis feoffment was void, bccaufe there was uJ^^]^^ 
no a£tual entry purfuant * to the liverv, and that by the view, when 
fubfequcnt marriage the feoffee was fejfiid in right of his s^'*; ^ 

i^oi.:iII- M '. Vifc, *(l66] 
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ixrifc, and now cannot by his entry work any pTCjtrdicc trf 
her right } but adjudged that he might enter at any time, 
for Kc ^^ 9et only an authority fo to do^ but an tatcAft 
pafTed by die Kvery in yiev» by which a£^ die woman did 
all which was in her power to do. 



SmCtSi. See Vi^xca, z* 



2 $aun(?< 289* 
Wheiethe plain- 
tff *s cattle cf- 
capeinto ibcde. 
fendanfi clofe 
for want of re- 
pairing the 
fences, which 
tl.e <kfcndant 
#ught to repair, 
they cannot be 
diftrained for the 
defendant's rent 
unlefi levant and 
conchant* 

lac. Atr. 109. 



• Mod. Cafes 



I. popl vcr/iis LottgvilL 

1 N ?epW»p» bfc» ^q defendant avowed the takinfi» &r. 
4 for rent arrear ; the plaintiff replied in b^ry that be the 
pJaintiS* waf pofleir«:d of a clofe adjoining to the hens in 
qWf ^f'9 %T^^ ^^^^ ^^^ 4^fen4<^i|t, and all thofe whofe 
eftate he had time ou^ of mind had made and repaiftd 
the f^nc%Sj. f^^'i a^ tW% the fences were not rcpairedi 
bi)t for wa^l. th^r^of his (the plaipti^s) cattle eicaped out 
of his C|p(q into thq ^^s in 94^, (^c; and that the de» 
f^nd^mii?oh.t]^enf|.I^iipr^ the plaiittiflfhad any Dotice that 
they were there : And upon demurrer to this, replieation it 
was adjudg^ '^y which judgment was afficmed upon a 
writ of error in B* H-i. the Court relying upon the year- 
book 10 H. *f* 2\. ^. ; where it is held, that^ if cattle efcape 
'into another man's l^nd^ and the lord diftrMm^ it is not 
zQ&terial whether they were Iruant ^id t^uchun^ for the 
d^ftrefs is good ; but the r^port^r tells us^ that there is a 
difference whf^r.e a Ic^d^ diftx;ains within his lord&tp» and 
where a lefipr diftrain^ for rent arrear, for as to the lordt 
it is not materisU. whether the fiances are in repair ; but a« 
to the lefTor, if he is bound to repair the fenc^ he muft 
take care his tenant fiiall do it : Et per • Hok^ Ch, Juft. 
It is fit this cafe (hould be better confidered^ for it wUl be 
hard to maintain it. 



-[167] 2. The King vcrfus the Inhabitantsx)f Peiyritha 

[Pafch. I Will. 3. B. R.] 
inq^ifition for tNQTJISITION to the (herifF to inquire what malc- 

throwingdown | f^^ j^ j ^j^^ j^^j ^^^ ^ o( LaftCiiot 

fences in the «. ^ ,^ , ** , «-*•./.. 

nvht time. Simp/crif v^t*./ and upon a return thereof a ^atftrtngas was 

•Cro.Car.a«o, . awuidcdi 
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awarded; it was obje£led, that there was not fifteen days 439»5So. jonu 

between the tefie and return of the orijgioal, and this was ^^t- Sid. 107. 

held to be a fault per Curiam (a). It was alfe objcdled, AlUnqui'fitionJ* 

that a diftringaf Queht uojt to be awarded upon the return of this kind rn- 

of the inquifition, but zfcire facias to (hew caufe, Isfc; ^g'g***^*' *^*^^ 

but adjudged^ .that zfcire facias was not nece^Tary; then it ^ 

«vas 43bjemdy i;hat It datb appear that Simpfoti was lord of 

the manor, or ha4 a ri^t to tbefe fences ; but it was held^ 

that need not be ihewedy for if he had 00 right, that ought to 

be objedied on the other fide. And ladly, it was obje£led x Lut. 15s. 

that the vill ought to have a year and a day to indi£l the Cro-Car, 4404 

malefadors ; and it appears that this inquifition was taken 

within the year after the ofFence committed : Adjudged, 

that a year and a day is not nece^ary to be allowed, but a Skinner^ Rrp. 

convenient time, and of that the Coun may properly judge. 94* 

Difiringas upon the ftatute Weflm. 2. againft the inha- i Ur. 106. 
bitants of the next vills, for throwing down inclofixres. [^"'ilSjod'** 
Two of ^e inhabitants of eaoh vill appear, and plead, ford. Notma* 
tihat die inclofures were thrown down in the day-time, tenai whether 
and not in the night. Et per Curiam: Whether they were ^~*n<»ownbr 

, 1 • ^1. A ■'^ • i_ • • ^ • 1 r -r night or by day, 

thrown down m the day or night it is not material, for if Lut. 157. 
the offenders were not known, it is within die ftatute, * ^pft- 47*5* 
which gives the remedy where the offenders arc not known; * ^*** *®7* *'*• 
and where they are known, tKe party hath temedy by an 
sAion of trefpafs. 

if^) iCtf. Utyi^. b. 2 Itfi. 5(7. 
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I. Anonymous. 

[Hin. laWiU.j. B.R.] 

^R HoU^ Ch. Juft. At common law fines were levied 
upon any original writ ; aa upon a writ ofentry^ writ 
cf right f (ffc.f as well as upon a writ of covenant, and they 
might be levAje^.for any thing. for which a pracipe quod 
Tcddot or ^rmittat lies.; and they are leviable In counties 
pa/atinc^hy iho ftatute j8 H. «. cap. 1^.5 and a and 3 JSJ. 6. 

^sp. a8. 

M a 
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a. Clements verfus Langhanl. 

[Pafch. a Anns, S. C. 2 Ld. Raym. 872.] 

leheie Ae c«|- in feROR of a fine levied in the court of Common Pleas i 
SJ^/'StnMd *® ^^^' afligned was, that the cognifor died after the 

before'Sirretttm Caption, and before the return of the writ of covenant^ 
of the wih of and for this reafon it was revcrfed {a). Sed^ (fc. 

coveiUhL 

FiMieriedbyui 3. The hufband pterailed with his wife, being about 

Infant, who died twcntj Ycars of age, to Icvy a fine of her inheritance^ 

S^'a v^Tjo! *« w»f« *^^- ^^ P^ Curiam, if flic had been living and 

} Lev. 36. under age, flie might upon a motion be brought into 

court by 'an babios corpus f and if by infpe£Hon flie be 

found to be finder age, the Court will fet afide the Bncp 

and punifli the commiffioners who took the caption ; but 

at common law, there were no fuch abufes, becaufe all 

fines were levied in court; but now fince the ftatute 

X ; JEdf 2* which gives die dedimus, fines have often been 

levied bv infants. 

i VitA. i4S» 4* A fine of all his lands in the farifi of Bland/ord, 

'lo' Cro £^ ^^^^ P^^^ ^^' ^^^ ^^"^^ '" ^^^ pariib, though in feveral 
269) %7'^.' "' vilif, but not out of the vt///, though in the parifli, CsfV. 
1 ch. Rep. 178. 5* A fine and nonclaim bars all trufts and equities, 
^Freem. 31U where the equity charges the land, but where it charges 
C^ikuJi*^ the perfon in rcfpc£i of the land, it will not bar ; alfo an 

equity of truft, created by a fine, fliall never be deftroyed 

or barred by the fame fine. 

(4) R. ac. Barms tzo. ft ffiif. 1 15. Vidt Crmjk 27. 



w-^ 
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I. The Queen verfus GriflSth t^ aV. 

[Mich. I Annx, B. R.] 

indiament ti^ICTMENT for ^ forcible entry quaflied, for not 
"^^f^!"' ^^"»"g f^rt*^* that the party was»/ or diffeifed, or 
that tie wufeifed 'what eilate he had in the tenement; for if he had only 
ordifleifed. a tcim for ycars, then the entry muft be laid into thsfree^ 

I Hawk. ch. 64. ' ' •'* #J 

ffc, 38. bold 



jrorclble OEntrs^ z^p 

hM pf A. in the poffejfion tf W. R.^ and die reftitution 

muft be accordingly : The word feifin is a term of art in 

this cafe, it being upon the ftatute of H, 6.\ but the cafe •Poph.xoe* 

iu * Popbam was upon the ftatute f a i Jm. f u jac. cap*i5. 



2. Anonymous* 

AT common law, where the V^xtj had a right he xHanrfe. ch.^ 
-"" might enter with force ; but by ttit Jiatute 15 *. a. ^*'*^3 »»»'• 
he is reftrained from entering with ^rrr, though he hath '^'*' 
a right to enter; neither can he enter peaceably, and 
hold out manu forti per 8 H. 6. cap. 5. nor enter manu 
fortif and hold out manu forti. 

Now in thefe cafes, a man may either proceed civilly St. 8 Hcq. 6, 9. 
or criminally; his civil remedy is by writ of forcible entry, ^<>-2^*'44- b- 
wherein he fliall recover treble damages and cofts; and 1541. ' *^ 
this is upon the ftatute ofH. 6., and to. this writ the de- 
fendant may plead not guilty, or he may plead any fpe- 
cial matter, and traverfe the force ; and the plaintiff in 
Ilia replication muft anfwer the fpecial matter, and not 
the traverfe, for there fhall be no inquiry of the force, if 
the ipecial matter is found for the defendant, and if it 
is found againft him, then he is convi£led of the force of 
courfe. 

3* But the plaintiff can never recover in this a£lion, 
unlefs he maintain hid writ, (v/z.) that the defendant ex* 
pu/it (9* dSJeifivit eumj therefore he muft have fome eftate 
of freeialdzt leaft, and fuch an eftate upon which the de- 
fendant coutd not lawfully enter, otherwife it can be no 
dijfeifin. 

4. But if W. R. is feifed, and L. 12., having good [ 1 70 I 
right to enter, doth accordingly enter manufotti^ he might i H«wk. c. 64; 
be indifbed nptwitl^ftanding his ri^ht, and reftitution Qiall ^' 34- 
be awarded. 



5, The King verfus Bengough. 

[Trin. II Will. 3] 

I NQUISITION for a forcible entry upon the poffeffion Upon aa inqot- 
^kA Lanton^ was taken upon t;/«xi by one jufiice of peace, fi-»on^«»"po« 
and reftitution awarded \ and now the attorney-general iMfisll'^htiM^ 
moved for re-reftitution upon an affidavit, made, that not deny a tra. 
when the force was found, the defendant tendered a tra- ^^fto^^'^^^'ou'- 
verfc of not guilty to the inquifition, which the juftice of 
peace refufed to accept; ymd per Curiam^ {except Gou/d^ Cro. Ei;«. 31. 
Juftice,) the juftice of peace ftiould have accepted the J ^'^- *• ^** 
traverfe^ for the IztX was traverfable, an4 that the law * '^ 

M 3 was 



was taken to be fo in ^is court during ill the dme th€ 

• Dyer i»2, CL Juftke Keeling fiit hdrc : It is true, in • Styles it is 

359, 360. f^i^^ ^^x, upon an indi^bnent at feflions» the juftices 

may accept a traverfe^ but that a juftice of peace, upon an 

inqutfition of a force taken upon his view, cannot accept 

a traverfe, becauf« it is a fort of judgment upon his view; 

but the law is taken to be 6ther\^ife. 

1 Vent. 108. 6. The indi£tment was, that W. R. being feifed and 

1 Hawk. C.64. pcjejed, i^c. the defendant entered 5 this was adjudged ill 

* ^ ■ for the uncertainty. 

X Vent. 306. 7. So it is where the indi^ment was, that tt^* 7{^> en- 

tered and diffiifed him ; for though a dijfeifin may imply a 
freehold^ yet it ought to be cxpreiTed. 
X RoU. Rep. 8. Indidment, t^c. reciting the (latute 8 /f. ff. to be 

^^' {viz.) If anv one be expelled vel dijfeifed^ this was ad- 

judged illi lor the ftatute is^ aliquis expulfus tsf d^ei/stuTp 
in the copulativey and not in the disjunBive^ fo the pcrfon 
muft be both expelled and diileifed. 
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I. The Queen verfus Goddard &f al\ 

[Trin. 2 Annae. a Ld. Raym. 920. S. C] 

I Salk. 34a. 'T'HERE is a fhort note of this cafe in i Salk.^ but the 

fw-f "not ^^. ^^^^ ^^^ *^ followcth : /. It was an indidmcnt for 

* . ' forging an afTignment of a leafe; the indi^ment was, 

{viz.) Juratores^ l^c. Jhper facratnentut^ fuum prefent ant quod 

fum iejlatum exijlit per quondam indenturam quod H^. R. di* 

mijjjfet isf concejjijft't £^ per eandem indenturam dimiftt W con^ 

cej/ity fcfr. The dtfcrnhnt fol/o/abricavit quandem ajfigna" 

tiimem five fcriptum vel indorfamentum infcriptis^ tenor cujui 

quidem ajpgnationis fequHur; and then it fcts forth the 

ailignment, in hat verba i and at the bottom there was 

the mark vf the ajfignor^ for he could not write his name \ 

but no mstrk appeared upon the pojlea : Et per Curiam^ 

•Peftea India- th<5 ^ quod cum is wcU enough, for it is but an induce* 

mem 6. jjjgjjj jQ jjj^ f5j£j J j|„^ yfrhtn the indidlment comes to 

charge the forgery, it charges it in a particular manner \ 

it is trpe^ it is ptherwife in an a£lion of trefpafs, fqr 

6 Acre 



iBaete qu$d cum U otij recital and no pofitive chafge : St 
pet fhlt ^4 P$nvisf the words per eandem indenturam con* 
cejfk -w^tt » fiofilivtf aveTment of a leafe, and had no relic- 
tion to the UfiatutH eni/Hti but Powell and Gould contra : 
And, per totam Gtiridm^ the want of the mark of the do- 
fendtfnt mp^n die pofiea was x £atal defeA, for by the 
ftatute of frauds, Vc. . a leafe is not aflignable without 
a writing figned by the party : But, per Holt, Ch. Jull. if 
the indidlment had been for forging a deed of qffignment^ 
and the iz€t had been fet forth whhout any mark or 
figning, that might Jiave been good, becaufe^^/?ifr^ is not 
fieeefiary to a deed, for in former tinles th^y were ohiy 
fealed and not figned {a) y but now, fince the ftatute of 
fiauds, Ve. an affignhient by writing, if it is no deed, 
yet it muft be fign^ ; and this being no more,: it ou|[ht 
to have bcefii fignfed, otfae#wife it is no affignment : Asrd 
now the Ctixit being informed, that there was a new i»- 
diAment found agtfinft the defendant, they would not 
ciTe judgment upon thefe exceptions, but ruled the de- 
iendant fliould plead to the Jigning : And per Holt, Ch. 
Juft* the defendant cannot plead over in any cafe but in 
treafon and felony; and being found guilty, he could not F 172 1 
plead the other indictment pending in abatement (3), but 
muft plead auterfoits conviff. 

(«) Fide 2 JA Com, jq6. ' (i) R, ac. Doug. 240. 



2. The Queen ver/tts Brown. 

INDICTMENT for forging a cockct pro quinq. farcinis Mod. Ctfes 87. 
linij Jngliccj five packs of linen cloth; and being found J°^»««e;« ^« 

-1.* f. tv r • 1 i^^t. forgery of a 

guilty. It was moved m arrelt of judj^nvcnt^ that the m- cocket for fire 
diriment was ill, becaufe it was uncertain how much p*ckf of doth, 
cloth there was in thofc packs ; but adjudged, that it is {^{^^ ^^^ 
fufficient to defcriSe the thing in which it is contained ; as » Uv. 125. ' 
for inftanoe> * dmsfarcinus canapis. AngUce, two bundles-of ^'"'^ > ^«^* 

«^»P' Q4.ifiiJt:>,c.? 

3. The King verfits Marfli, 

f^^^ Marjb was found goilty oi murder upon the coro- Infdrmai-on for 
^^ net's inqueft, and afterwards the coroner infcrtcd the ^'^^J/'"*' • 
names of two other perfons as found guilty by the fame ^^ 
inqueft^ who, together with the fa id Marjh^ were in- 
dtdted upon tlie laid inqueit, which being tried at bar, 
they w^re all. acquitted-, aftcrwaids two of the jury of 
the coroner's inqucil made oath, thnt they found the ih« 
dittmeat only againd Marjhj and that the coroner took 

M 4 the 
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17^ JToreion pieff« 

the indidimenty it being inEfiglififf and told them he muft 
ingrofs it in Latin^ which was done, and then he infertcd 
the names of the other two perfons, whereupon an infor- 
mation was brought ag^nft him for a forgerjy which was 
tried at bar, and he was found guilty ; but, having com- 
pounded with the profecutori was fined only twenty 
nobles* 

4, WattsVC^. 



»««33J- INFORMATION againft the defendant for forgery, and 
rJefttoin ^^^ publifliing a forged deed, knowing it to be forged: 



Hardres *. 
. Whoiha] 

iBformatioD for Adjudged, uDon a con?erence with the judges of B» R. to 
* ^V^\i N^p ^^^ ^"^ ^^ ^^^ barons of the Exchequer was fent, that 
Iss. 2 iiawki ^^ perfon who is or may be a lofer by the deed, or who 
c. 46. f. 24., and may receive any benefit or advatitage oy the verdi£b being 
^ ^ihereof** ^^""^^ againft the defendant, (hall be a witnefs. 



[ 173 ] jFoteistt i^lea. 



I. Cholmly w/)&/ Broom, 
[Pafch. 9 Win. 3. B.R.] 

5 Mod. 3}5, t^EBT againft the defendant in cujlodia marrfcalG^ upon 
^ a bond fealed and delivered at Chefter : The defepdant 
pleaded, that he was an inhabitant in Chefter^ and, at the 
time of the aAion brought, lived in Cbefter^ Isfc. The 
plaintiff taking this to be a foreign plea, and therefore 
oueht to be (worn, which not being done, he entered 

Vidt ft* 4Sr 5 judgment : But it was fet afide ; for, per Curiam^ a plea to 
cb. 16. ^g jurifdiftion is no foreign plea^ nor a' plea of pnwiege^ 
nor of ancient demefne^ which pleas are never fwom : A 
foreign plea is where the defendant by his plea would re- 
move the caufe of adion out of the county where the 
plaintiff had laid it \ but it is no foreign plea where t1i« 
defendant agrees the place an4 coynty is the plaintiff 
had laid it* 
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2. Sparks vcrfus Wood. 

IN an aAioti of debt' in London^ the defendant moved for 6Moa.Caiesi4j8. 
a prohibition, fuggefting, that he tendered a plea in JjJJ^^*^^^^, 
the inferior court, that the caufe of adiion did not arife ^^adeT^i^Vco. 
within the jurifdi^on of that court, and ofiered to make i8o. 333. 
oath of it, and now would have made affidavit of the truth J*"^* J°*^ 
of the fa£t, and of his plea in B. R. Bed per Curiam : a Mod^'iys*, 
Oath ought to be made of the truth of the plea in that 
▼ery court whofe jurifdiftion is denied ; and, it appearing t Mod. 81, 
that he tendcTed fuch oath after the Court was up, thb ^^ ^^^ 
prohibition was denied, for it ought to be 6<mefedente 
Curiap znd in prcpriaperfona. 
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t. dY the ftatute 13 EJiz. cap. 3. all fraudulent convey- 
^ ances as to creditors are made void \ and by the 
ftatute ay Eliz. cap. 4. they are made void as to /or- 
ibtfirs. 

2. Now, upon the firft of thefe ftatotes, if a man iRoU.Ak779. 
gives his goods to his fon, yet they are ftill liable as tg his ^^l^ ^^^ 
creditors ; but if he gives them to one of his creditors 
hnajidi^ without any truft or covin, they (hall not be 
liable to other creditors* 

3« So if a man is indiSed and gives away his goods to 
prevent a forfeiture, the king ihall have them upon an at- 
tainder or convi£kion } otiierwife if he fell them to one 
for a valuable coniideration, who had no notice of the 
stuufitttittt* 

4. If tenant for life conunit a forfeiture, fo that by i Vent %^. 
ftkC entry of him in the reverCon his creditors may be de- 
feated, this is a fraudulent conveyance as to them. 

5. Upon the ftatute 27 EUz.y if a man levy a fine to sid. 133. 
the ufe of himfclf for life, remainder to his fon in taU, *^^" ^'^' 
and afterwards fells the fee-fimple to W. R., he, as a 
purchafcr, (hall avoid this conveyance, becaufe it was 
voluntary f and therefore fraudulent ; fo it had been if he 

had fettled the remainder on his wife, unlefs there had' 
pccti a confideration or precedent marriage. 

6, The 



1/4 ^iiftoin$» 

Prec. cfc. 275, 6. The father made a Icafe for twenty-one yearSy in 
^°* . truft for his daughfter iiA marriage } and if (he married 

with his confent, then to her during the term \ this till mar« 
rtage is fraudulent as to a purchafer, but after marriage it 
is goody becaufe marriage is an advancement to the 
daughter^ and the huiband was drawn in by this convey- 
ance to marry her. 
« Lw, 14%. 7. Trtjc hufband was a tradefman, and his wife was ao 

4i^*''b»uJ inheritrix, and h^ promifcd her, that if (he would join 
V, p. 261. with him in a fale of her land, and let him have the 
Pitc. ioCh. money to pay his debts, that he would leave her 400/..* 
''^* About fix months after the lands were. fold, he gave bond 

to VT, R. to leave his wife 400/./ adjudged, this is not 
fraudulent, but good againft creditors. 



[trsH Naming. 



1. Smith ve^uj Afy. 

[Hill. 2 AxaoB, t Ld. Raym. 1034. 8. C] 

MMwCafo^TiS. rNDMBlTATUS affumpftU in which the pfeimiff de- 

fantrfi?^*iiV clafed, that in confideration he had promife* the da- 

fie upon miitttai fcndaRt to play and to' pay what he loft ; the defendMt 

Fwmifet. . promifed to phy, and to p^y the plaintiff what he f the 

"^^ '^ defendant) loft; cumq. etiam^ that he (the plaittliff) had 

won fo much money ad Indutn pradiiPy the defendant in 

eon/ideratkne inde promifed to pay it : The Court agreed, 

fhat here were mutual promifes laid in the firft count, bat 

• » Vent. 175. that an * indebitatus would not He upon thofc prbmifes \ 

V^'smXiI *^ " ^^^^ *^ ^*^ infifted for the plaintiff, that the mutual 

1 L«tw. VHiiu promifed in the firft count muft be underftood, as if re* 

year V. Chancy, pcatcd in thc fccond, bccaufc the play was uponthe famfe 

^^ * agreement, and the money was alleged to be won adiudum 

pradi£i\ But per Cnriamy thc fccond count is not thc 

better for the firft, for they arc fcparate and diftinft froih 

one another, fo that the agreement laid in the one ^iU 

not go to the other ; and if fo, tlien there is nothing tb 

fupport this a£Kott but thc mutual promifes, and debt 

will not He upon a promife, and confequeiitly an ittdehi^ 

tctus will not; for there mitftbc a confideration, x>r a 

qrnd/^rd j;« to fupport it. 



2. RoftingtonV Ca/e. 
[1 Ld« Raym. 89. S. C. dted by the name Rofindale.] 

ONE covenanted that his horfe (hould run four Keats xVent.i$}, 
with the horfe of fT. R. for 30/. each heat, which * ^]^* 
in aU amounts to lao/.*- adjudged, that though he win T)K»|h^^ 
every heat, he can recover no part of the money, for wtgertaredic:. 
though they were diftin£l wagers, yet the contraa was Sla'iloiS^ 
entire. VidcBl.uxf.' 

3« EggletOQ verfos Lewin* 

INDEBITATUS afum^t for 20/. won at cards, there ladebltttvt «£. 
-• was judgment by default, and a writ of inquiry exe- f^mpfitHetfor 
cutcd, dc.g and, upon a writ of error in the Exchequer ^^^^^"vidB 
Chamber, the error afligned * was, that a general indebi* x SiJk. 23. 
t^uj ajfum^t would not lie for money won at play; and « w-Rayin.6j. 
the greater number of the judges inciuied, that it would; * [ ^ 7^ ] 
but per Holt^ Ch. Juft., and PolUxfen^ Ch. Juftice of C. A, 
that it would not, becaufe there muft be fome meritorious 
aA, ps a confideration to maintain fuch adion ; it will lie 
againft him who holds the wager, becaufe the law implies 
a promife to deliver the money to the winner. 



<5mttiim {a). 



r. A Guardian is either legitithus^ tiflamentariusf iafuf^ 
^^ at cuflumarius. 

2. He who is a lawful guardian is fo either yirr^ evm^ 
mum^ or jure naturali; the firft as guardian in chivalry^ 
ilrho is fo either in fa& or tii right; die other de Jure tiB^ 
turali, as father or mother. 

3. A tejlatnentarj guardian by common law, for the 
body of the pupil, was to remain with him who was ap- 
pointed by the teftator, till the age of ii^\ but as for hii 

goods it might be longer, or as long as the ttftator sq>- 1 3a H. S. 
pointed ; and as to this matter there are feveral f ftatutes, ^^p^.'^'j^if 
which you may fee in the margin. la Car. a. "' 

{^a) See this fabjed very fully diTcaiTcd vBtHarg. Co. Lit. 88. b. n. 7. 

i^. Guardianui 



?7* 
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(STuat^fam 

4. Guardianus datusy by the father in his life-time, or 
by Lard Chancellor after the death of the father. 

5. And^ laftly, there is a guardian by cuftom, as of 
crpham by the cujhtn of London and other cities and 
boroughs. 

6. By the civil /aw, id quod a tutorihus arrogatur potiia 
jtijfitia quam aliena authortiate firmatur^ therefore the guar* 
dian is to educate his pupil pro facultate patrimonii W dig" 
nitate natalium; and this word education comftehcndsfiod, 
raiment f lodgings phjfic^ 2,tiA fchooVwg. 

7. He fliall anfwer for what is loft by \C\^fraiudy fanh^ 
negligence^ or omijfion^ but not for any cafual eventS9 ^ 
where a thing had been well but for fuch an.accident. 

8. He ought to fell all moveables in a reafonable time, 
and turn them into land or money, efpecially if they 
were bona peritura^ for thofe yield no profit ; yet in fome 
cafes this rule may fail, as where the pupil is near being of 
age, and may want fuch goods. 

9* He ihall pay interejtfor money in his hands, which 
he might have put out at intereft, for in fuch cafe he fliall 
be prefumed to make ufe of it himfelf. 

TO. If 600L is due and in arrear from the infant's 

eftate, and the guardian compounds it for looA, the infant 

fliall have the benefit of fuch compofition, and not the 

guardian. 

* fiiiBer II. Now, as to guardlanus iatus^ this cafe happened; 

tot^uardijnl ^^ father devifed the tuition of his fon, being feven fears 

ffteChaacerf' rf '^S^ ^ his mothcr-iu-law, and died; afterwards tlie 

^"^v^^^ widow married her fervant, and, being poor> the vncle 

^Ch.afp.>37. g^j^ ^^ poffeflion of the infant, and fends him beyond 

fea, but the Lord Chancellor ordered him to fend for, and 

reftore the infant ^ for, where there is a guardianfliip by 

the common law, this Court can orrder and intenncdicUe ; 

VTdk I R w«s. but where by ftatute, as in this cafe, the Court cazmot 

^M. iia.* KBiove either the child or guardian ; but we can and«wiU 

make him give fecurity not to marry the infant without 

the Court is firft^acquaiiued with it. 

i^^-t^ I a. And as to a gu^dian by ctsfiomf as ia 'copyhold 

]^^^ jl^g^ manors ; if the copyhcSder has a fon within age, and die, 

4^e giiardianfhip doth de jure belong to the next of kin» 

to whom the lands cannot defcend \ but by cuftom it may 

belong to the lord of the manor ^ either to be guardian hinw 

{elf, or tq appouit one. 

jLrr. 39^. |j. J}^ father in 9t copyhold manor, and being a 

»Li«w.ii8». copyholder bimfelf, cannot, by virtue of the ftatute 

• Cap. 14. * Z2 Car, a. appoint a guardian for his fon j for there may 

be t cufton) IQ the cpi^^rary, and to alter that cuftom may 

be prejudicial to the lorc| of the manor. 

z%€\\ x6z. 14. Where an infant has only a perfonal efate^ the 

]&ccleiiaftical Court may appoint a curatcr or guardian aa 

to 



tft that, and may take fecurity of fuch curator by bondt 
for due performance of hb truft ; but it hath been a 
queftion. Whether fuch bond (hould be taken in the name 
of the ordinary and commiflary, or in the name of the 
ordinary only i 



15. Bridget HideV Cij/^. 

jyRIDGET Hide^ being the daughter and heir of Sir s Ler. nS. Aa 
^ 7bomas Hidty and about thirteen years old, and her jj^*"^**^ 
mother having married Sir Robert Finer, and' (be being \^^r fatber^ia. 
dead, the Court was moved for a iaieas corpus to be di- law, tbe Court 
rcfted to Sir Robert Finer, in whofe cuftody flic was left, °^^^""^ 
and who had no right to her, fo that her aunt was guar- cognimceMt 
dian at law ; and flic being brought into court, it was <» buffer her m 
fttggefted, that he intended to marry her to a great perfon, ™y^y» ^ 
but of fmall fortune, though ibe was already married to 313. '3 a^ 
one Mr. Emtnerton, by the confent of her mother whilft 3<^4« 
living ; which marriage being quefticned, and the young 
child being aiked by die Court, Whether (he was willing 
to ftay with her father-in-law? (he anfwered, that (he 
was ; wheicQpon he was ordered to enter into a recog- 
nizance of 40,000 /• not* to let her marry whilft (he was 
in his cuftody^ and to permit her aunt to vifit her. 



i^etr. 



I. Killow ver/iis Rowden. 

• '[Hill. 2 Will 3. B.R.] 

T\EBT againft the defendant as heir to his father, c«rtli. ns. 
^^ without (hewing bow he was heir : upon riens per de^ ^ho.ofS. 
/cent pleaded, the jury find, that John Rnuden, the father, ] M^^.^ff ' 
being feifcd in fee, entered into this bond for which the Debt brought 
fuit was now brought, and afterwards he fettled his lands "«*'°^ *" ^'''» 
to the ufe of himfclf for life, remainder to his e/JeJI /on hdw hdr^^Sf 
in tail, remainder to his own right heirs, and died ; after ' 

wbofe death the eldeft fon entered and died, leaving ifiue 

a foxi^ 
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a fini, who rife died wkhout iitie, lb tfaat ^ rereilioii 

(after the eftate-taU * being (pent) came to tke fecond Smi 

of tbe obligor^ who vras now defendaat ; and die queftion 

was,. Whcdier he had the eflate by immediate itfcnnt from 

him, or from his nephew, who was the only fon of hb 

elder brother ? Etper Curiam $ Neither the elder brother 

or his fon were ever feifed of the reverfion, for they were 

feifed of an cftatp-tsdl, and not of d>^ xtverfion expe£iant 

upon the determination of that eftate ; and if zfirmedon 

had been brought againft the defieadaat^ he ihonU not, in 

« 1 in§t, 14. b. BlaJci^g his titi^ have mentioned either his *" elder brodier 

D^ 308. b. Qf nephew ; and yet they were feifed of the remerfion 19 

1 xo. 4it. {Qjgy^ purpofest {viz.) to ^ve, to forfeit^ to bt in wardf and 

' to join the mife up^n the oiere right. 
^^^M^l* 303f 2. In debt againft the heir upon the boiid of his an- 
IvSire tn hiL*' ceftor, he cannot plead Aat JT. R. is eucc^t9r, and hath 
ftiii be relieved aflets fufficient to pay the debt, because the pWntiff ought 
tor'hfrSiIa*^ f ^^ ^^^^ ^^ benefit of his fecurity, ^ by jconfi^quenoc 
a^et^ viovrd. ^^ ckdiion to charge et^r heir or ^x^ut^r ; but in fuch 
439. B. Dyer cafc the heir by a bill ia equity againft the executor ball 
ao4.b. iAnd,7. be relieved. 
Tones 8S. Heir 3. Adjudged, that tht i(rir is ncvcr hound ivithoitf an 

aflett. Vid^ bath 4^/, for be ia not bound to Jkeep theni tlH he iis 
Pbwd. 440. charged.; but if he hath ofets he ou^ to pleid tru^y 
3«:°4W&M. *"^ *^ confefs them, otherwife a judgment general fliaU 
c. 14. * be given againft him de ierris profriis^ for it is now his 

d^b^ 



4. Redfhaw verfus Hefther. 

[Combcrb. 344. S.C. Carth- 353. S». C] 



5 Mod. 12%. "pvEBT againft the defendant as heir upon a bond of his 

wV'Sd"''" anccftorj upon riw/ ^r rf(/f^«/ pleaded, the plaintiflF 

'"'^ * replied, that he4»d kmds by-detcent^a) an/^^x^^iV/dfrfyii 

hUU^ unde de dib'tto pradiSl* fatisfeciffe potuit, tsf petit judi-^ 

cium Curia; and upon a demurrer to this replication it 

was obje£ted, that the plaintiff ought to have concluded 

to the country j befides, the replication is ill at common 

law, becaufe it is, that the defendant had lands by dcfccnt 

^nte exhibitionem billa, which may be true, and yet h^ 

might have none at the time of the bill exhibited 5 it 

« S&4Will. 3. is likewife ill by the * ftatutCj for that direfts, that where 

the heir fills' any lands ^hich laere liable to the debts of his 

anteftory before any a&ion brought againjl the heir^ hefball be 

anf'werahle for tl^ value of the land fo fold^ which value 

ihould be tried by a jury, who, upon finding that fuch 

(a) [After the death of bis father, and before tbe^bill exhibited*] X>unber. 344. 

lands 



lands defeeftdedi are rk ojfldd to Inquire of the vatuef 
therefore the replication ftiouM be, that the defendant had 
lands \)j dcfccnt, before, w at the time of the original 
^rit, t^c. without aUcgmg unJe de debits fntiifeciffh potmt^ 
ahd then conchiding umk Mit jtidlcium^ ^c: becaufc it 19 
leaking &e 'oalut part of Ms replication, and putting it 
upon Ae judgment of the Court, when it ought to have 
been tried by a jury : ied. per Cariam, the leplication 
h good^ for TOOuA ti jury may find, that what dcTcended 
to the heit is ftOtiufficient to fatisfy the debt, and fo may 
falfify the value alleged in the replication, yet the plain- 
tiff (hall recover to the value of the land fold, be it what 
itwilL 

5. Ofbafton ver/us Stanhope. 

TpitBT againft an heir upon a bond of his ai^ceftor ; the 3 Ler. 1^/. 
-*^ defendant pleaded, that he had nothing by dcfcent i*?°*'*5?* '•*• 
pr^Ur the rcverfion expcaant after the determination of a heiJ!lSo"pkjid- 
Jcafe for years ; the plaintiff replied^ that he (the defend*- cd, chat h« htd 
ant) had fuficient affets by defcent j and upon a demur- ^^l"^ ^^"^^ 
tcr it was objlededi that this general replication was ill, w^o^'^mI 
for that the plaintiff ought to nave anfwered the frai^ ^ s«>4^ 
Sed'ptr Curiam^ the prater is immaterial, bccaufe the re- i Roll. 1S9, 
^Kcfion which follows is not chargeable, for. the anceftor ^^' 577- 
had fctflcd the lands upon truftees to Uie ufe of himfelf caruI.?iQ, 
for lifey remainder to die beirs mala of its hdj, remain- 
der to his own right heirs, with power for the truftees to 
jnake leafes, fo diat it was a leafe made by them, and if 
the reverfion fliould happen before the eftate-tail fpent| 
he had ftiU but a reverfion after an eftate-tail. 



l^tXiOt^ See Suit of Court, 3. [ i8i ] 



1 . Smartle vBr/us Penhallow. 

[HiU. 1701. B.R. aLd.Raym. 994. S.C] 

|N a fpccial vcrdift in ejeftment; the cafe was: The cuf- Mod. Cfcs 63. 

tom of a manor was, that a copyholder might furrcn- ' ^^^- *^8- 

•dcr for three \ivz% fuccejive, and that an heriot was due on fop>hX**** * 

the death of every tenant j a copyholder furrcndercd to ni'ght furrendcr 

n^.Rf^ for his- own life, and for the lives oiA.B. and ^*>' ^^jL" *'''" 

' CD- ^""*'^^'' *^ 



thataalierMt C- D. ; and the queftion was^ Whether this was vraf^ 
S^VmV^* ranted by the cuftom? And adjudged that it was; and that 
tBoant it was no inconvenience to me lord of the manor, for 

there cou]d be no occupancy: But Prwdly Juftic^ doubted, 
becaufe of the ftatute of bankrupts : SedperHoltf Ch« Juft. 
The ftatute makes no difference ; for if the copyholder 
becomes bankrupt, and his eftate is afligned by the com- 
miflioners, the aflignee would have it determinable upon 
the life of the copyholder bankrupt, and that the heriot 
would be then due, but not upon the death of the aflignee, 
becaufe it was fo originally, and cannot be altered by the 
z6t of the copyholder hinuelf« 

2. Ofborne vetfus Sture. 

% Lev. iLatw. T^ trcfphfs, the cafe was : A leafe was made to Dorotif 

\t^ sm!^*' Edgc^mbiox ninety.nine years, if ihe znd Margery U^oA 

230! Heriotl fliould fo long livc, under yearly rent of 20/./ and alfo 

fimrice, where to after the dcccafc of the faM Dorothy and Margery (her or 

Up«<i« ^j^gjy (jg(j \^2& in the name of an heriot)i that the plaintiff 

OJborne married Dorothy Edgcomi^ and in right of his wife 

was poffeffed ; and that (he and the faid Margery Upton 

were dead ; and that the defendant took the gelding for 

an heriot ^ter the death of Margery^ if a and upon a 

fpecial demurrer it was objeAed, that an heriot ought not 

to be paid, for this being an heriot-fervice referred on a 

leafe, is of the fame nature with all other fervices referved 

r X 82 1 ^^^ leafes, and that is to be paid whilft the leafe is in being; 

*' but here it was determined by the death of Margery^ and 

there was no reverfion in the defendant at that time: Tw<y 

judges were of that opinion, but two more held, that the 

defendant had a reverfionary intereft in that inftant of 

time that Margery died, and that the feizing the gelding 

(hall relate to that time. 



^i^\x}avss. 



Whatls » Wgh- I. A D JUDGED, That where a way leads to a mariet^ 

way, and what £\ town, OX communicatcs with a great road, it is a high^ 

J Hawk^A^e. w/iy , but if it leads to a church, or to a vil/, or to a particular 

C u houfe, 
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lioufc; It 18 a private ivay ; and in a highway, which is 
called Via lUgia^ the king hath only the pnifage for him- 
feif andjhe people; for the freehoki of the foil is in the 
lord of the manor, or in the owner of the land on each 
fide; and if there are trees and other profits there, they 
bdong to him. 

2. Now^ as to reparation of each, a private tony is to Who are to re. 
be repaired of common right by that W/ or bamlet where P*'" high ways 
it lies, but a puMic highway is to be repaired by the whole ^^^Ji^!''J^^^t. 
paj/bi, tuilefs fome private perfon is bound to do it, either f. s* 

by prefcription^ tenurt^ or encroachment. 

3. But l^ee for years cannot be charged ratione tenu^ LeflTec for yww 
r€ {a\ becauCs that goes with the inhcritatice, {and the ter^ '*""^5 ^ ^"^^^^^ 
tenants ar^ob/igeJ,Sz\k. 236.2 edm.ooeteno. 

4. Where a highway lies over an open field, and the Cro.Car. 306. 
owner of the field jturns the way to another part of the field ^***/* * ^'f^^' 
for his own convenience, or cnclofes the field for his own ]|^^thc/pi™'l h9 
benefit, and leaves a fuificient way befides, he is bound who turns it 

to repair and maintain that way at bis own charge, and he *""* ^**? '^^" 

fauft make it pafiable, though it was foundrous before ; vidciT^ci^Ss. 

and if the way is not fufficient, any paflenger may break 

down the enclofure and^go over the land, and juftify it till 

a fufficient way is made, and in this cafe the jury are 

only to inquire if it is the ancient way, if tc is enclofed 

for the profit of the owner of the ibtl, and if it is found- > ' 

rous } and it being proved that it was impoflible to make 

the way bocaufe of the foil : JPtr Curiam^ lex neminem cogit 

4id impoffihi/iai but in this cafe the defendant had bound [ ^^3 1 

himfelf to make the way ^ood by enclofing the field ; and 

that if he would take aWay. the enclofure, tne charge would : 

fall upon the parifh. Et per Curiam^ though he hath made 

the way as good as it is capable of beinj; made, he (hall 

not give that in evidence in difcharge of the information, 

but he may give it in evidence in mitigation of the fine, 

5. Information again (I a common carrier ^ fetting forth, Mich. 17 C»r. 
that no waggon ought to carry more than 2000 weight \ ^»*''y'* f*^** 
and that the defendant ufcd a waggon with four wheels, aphJftVcom- 
b^ asm inufOato^ numero equorum, iri which he carried 3000 mon carrier, for 
or 4000 weight at one time, by which he fpoiled the high-. owtVwWo^ hi* 
way leading from Oxford to London^ {viz,) at LM'lane^in safgr^oi. 

the parifb of Hofily i this was adjudged good, though it 
was laid generally at Lobb-lane^ without {hewing how many 
perches in length ; becaufe the nuifance was alleged, for all 
' the way leading from Oxford to London^ and LobMane was 
mentioned only for the venue ; and though there was no 
particular liitafure exprefled how much of the way was 
fpoiled, it ihall be intended all Lobb'lane was fpoiled \ 
likewife, tboi:^)! it fdid that he went inuftato numero equo^ 

{a) ^are, If it Aould not be ratione where it Is held, tenant for years may be 
YiSsetiPTioKis ?' f74V 7Af9^.55.» chsLXg^i ratione tenura. 

Vol. in. ^N r««, 
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rum^ without fetting forth what numberj yet the mfonn« 

ation is good, becaufe it was the excei&ve weight which 

he carried that made the nuifance. 
Noy 90. Lttch. 6. The defendant was indi£led for {lopping the lunf^i 
i' *i *Indial l»g^^^y in Kenfmgion^ without fetting forth any bound- 
ment for flop- aries or abuttals in the way, leading from fuch a town to 
phig t bighwajr, fuch a town, yet adjudged good ; for a highway fliall be 
|^'»ooi'.**Stc. ii^tcnded to go throughout the kingdom} but it is 
44^' Luc»383'. otherwife, if the indiSment had been for (topping a 
I Hawk. ch. 27. private way. 

^* *^* TK 7* Upon an indidment for ftopping a highway^ the 
AfcS«tmayb^ courfc o\ the Court is, that the defendant may be ad- 
admitted to a mitted to a fine upon his fubmii&on, and a certificate of 
fiM after a vcr- repairing either before or after verdid*, but, if after verdiji, 
citethauhViay ^«^« "^^^ ^ ^ canfiat to the {heriff, that he may return 
is repaired. that the way is repaired, for the verdi£t being a record of 

conviAion mud be anfwered by matter of record* 
s Veot. 256. 8. Indi£kment againft a parifh, for not repairing a 

"^^I^Te'hi' ii^Ati>/iy; upon not guilty pleaded, they cannot give in 
eYidencfrthac evidence that another is bound to repair, for, if diat be 
anotber is bound the cafe, it muft be pleaded ; but where a private perfon 
maft^bepl«ded. *® indiftcd for not repairing, he may give in evidence 
Str.iS4.iHawk. that another is to repair, becaufe he is not bound of 
cb. 76. r.9. common right, as the pari(h is. 



Fidi Statute B Gee. z. cb. 16. 



1. dEFORE the ftatute of Wlnion^ the king had a ccr- 
•O tain farm or rent out of each county in England^ 

iot keeping ivatch and v)ard\ and by that ftatute the 

counties were difcharged of this rent, being enjoined to 

do it themfelves. 
nV 155 Where 2. The perfon robbed ought to give convenient notice 
Ten of the^b ^^^^^^^J ^ ^*°®° *^ ^^ ^^^ > *^^ being robbcd In the hun- 
bn7?^vidV8 ' dred of -^., and not knowing the confines of that hundred^ 
G. 2. c. 16. he goes into the next hundred and gives notice there \ it 
^*'^ Buit.^^' ^ fuificient, for that hundred ought to make hue and cry, 
N. P. 185.' and bv that means die other hundred of ^. will know of 
Wiif. 105. the robbery. 

^^z^'w^^ 3* ^^ ^^^^^ ^ robbery a hundredor fells his lands, flic 
to^checbtfgM * purchafcr or leflee is liable, for it is a charge upon the 

after a robbery land itfclf. • 

l**o«. Vidc2Steiid.423. March. 31. Htitt..»5Y 

4* Ttc 



Jmparlante^ 184 

4* Tlie party robbed is not bound to purfue the rob- !> peifan rob. 
ben himfclf, or to lend his horfc for that purpofc j and if ^^ '• ^^ *»**"'>^ 
he knows any of the robbers be muft enter into a recog- ^•'^•'^»"°*»**"- 
nizance to profecute ; but ftill he has remedy agalnft the 
hundred} if they are not taken. , 

5* And if any of them are taken within forty days Sid. n. whert 
after the robbery, or if they take them before the plaintiff ^^^ handred is 
recovers, the hundred is difchargcd, difcbajed. 

6. The party robbed muft make oath before a juftice Of the oath to 
of peace, that he did not know the robbers, or any of ** ™'<*« «/ ^^ 
them; this he is enjoined to do by the ftatute 27 £//z.r/i/>. 13. "od^tbljfoj? 
Therefore where an a£kion was brought on the ftatute of the aaion 
hue and cry, and upon not guilty pleaded, the plaintiff *»«>«f*>»- 
had a Terdi£l; it was objected on arreft of judgment, that 
no time was laid of the examination before a juftice of 
peace within twenty days* before the adion brought, which 
is traTerfable. 



3llltOt^ See Remainder, [ i8j] 



imparlances 



T. The Queen ver/iis Rawlins. 

[Mich. 4Annae, B. R.] 

A N tHfortfwtion was filed againft RwwUns on the firft day Mdd. CafttH^. 
'^ oi Afkbaelmas term, on which day he was bound by J ^*^^* 3^^* 
rea^izance to appear, and accordingly did appear, and ^^^J^t^"^ 
prayed an imparlafue. And per Nortbey^ AttormyGentral s 
Formerly, when the defendant came in by babtas corpus^ or 
upon his rtetgmzancty he was to plead inftanter^ that if a 
declaration in a civil a^ion is delivered the firft day bf 
Muhailmas ierm^ or at any time before Cra/iin* Animarum^ 
though the defendant is not hpuiid to plead fo ad to try 
the cauie that term, yet he fliall {dead fo as to enter, and 
that the defendanu ought not to Jiave greater indulgence 
on the crown fide ; therefore, in this cafe, he infifte^ 
that the defendant (honld imparl onlv to Craft. Animarum 
<rf that term. Et perHoHj Ch. Juft. Imparlances may 
be to a day certain, or to a return-day of the fame term \ 

N a oip 



lis ItiDiSment 

«T from one tefm tcr amother ; and that it -was tfeafonabfe 
in this cafe to give the defendant leave to imparl, liot to 
a .day in the fame term, but to a day of another term ^ 
becaufe, if a fummons had iflued, and procefs had been 
coatinued^ he might have ftood out to another term, but 
might have t)een brought m before the end of that term, 
and then he muft have pleaded injUnter^ and fo he flull 
do now in another term. 



[i86] 



a. £Uis verfus Thomas. 

[Hill. pWai. 3. I Ld. Raym. ^85. S. C] 



Where an im. jMFARLANCES are allowed in general anions of 
JiTo^dlwUre^ trcfpafs, but not in a fpecial clatifonr frtgk. Et per 
»•«. Holty Ch. Juft. If it appears uJ)on the record that an 

imparlance was due and denied, it is error; but dien^ 

fuch error muft appear on the record. 

No iitiparlanTre is allowed in a homine r e pie g im tkb f -^itt 

^Jfi%e^ becaufe it is fefiinum remediutny unlefs upon good 

caufe fliewn. 



3nJ)itfment* See Reftitutioa 3. 



1 Stlfc. tJS" 
When the 
. charge it ooi^ 
dired. 



I. The King verfus Knight. 

[1 Ld. Raym. 527. S. C] 

'T*HE defendant was indfacd, for that he being nt^er 
^ rgceptoTj Isfc. did falfely indorfc twenty Exchequer 
* bills quq/i rectpist effent pro cuftumtj f^c: in deetpHp^nrtt bfc^ 
'The judgment was arretted, for that nuper receptor dotk 
not import that he was the king's receiver ; then to£iy 
Jalfo indorfavit quajt recepta effent^ is no AittCt charge <3S 
any thing which is crinf^inal $ it is true, it is faid in decep^ 
' tionem domini regii^ but ibat is only matter t>f itfferenec- 
/ and concl'uCon ; whereas the charge continued' in* evcfty 
'$ndi£l;ment ou^t to be fo oertafai,. that the drfdndapc 
; may know what anfwer lo^ltiake, anil that theGotirt nlay^ 
fet the fine th propdflion to the ofl^ce } and' fikewlfe, 
that if the defendant (Botild be indic^d a^n for die 
' fame faS, he may fAezd ^uterfUti conviBr it is ttuc, the 
jury have foui^d,- that the defendant fatfo imbr/aknt^ but 
that will not Stisvt guilt, for they are only to £ild ^c 
contents of ihemdia»n€itt; and if |hat will iU>t aaoimt: 
to a ciime^ die adverbi filfr^ will not make it fo. 



2. Anonymous. 

^Trin. 2 Anns. ] 

^HE defendant was indi£led quart vi (i armis centum Indiamfut for 

* rtw, b*r. cepitj and a motion was made to quafh it, ^'^"fof^* 
for that it was ho more than an a£lion of trefpafs : But with the wordi 

Jtr Curiam^ An Indifhnent will lie for taking goods forci- " vioienter, aad 
ly, but then fuch taking muft be proved to be a breach fj^^"^* 
of tl^e peace ; and though the goods are the profecutor's Comb. 7. xHaw. 
K)wn property, yet, if he take them in that manner, he will «• 6«- i- »5» " 
be guilty* 

3. Anonymous. 

[Txip. 7WiU.3.] 

f aroiCTMENT for fcolding was quaAed, becaufe it indJamen^ for 
* was not faid to be ad mngnam perturbathnem pads do- '^jj^j^? "l"?^*?- 
.iff»brr#gv/f#y nor /uMitorMfo, or ligeorum fuorum^ £.^ ^^' 

4. The King ver^/ Holliday. 

*|*HE <:aption of an indi£iment was proborum tsf hga^ InJidment 

* tium bminum de capf pr4tdiEf quijurati isf omratifuper 3"!?»*** ^**^* ^^' 
facramintum fuum prefentant^ qualned, becaufe it did not 2Keble47i. 
fct forth, that they were oneratiy &c., to inquire for the • Poftea 19. 
•hin^andtbe M, oftf,e count,. SJ».^»;ti.. \,. 

f. .126. S.X:. 5 Mod. 179. 6 Mod* 96. 2 Keb. 933. Comb. 374. 

^ The King verfus Hemaungs and Ghent. 

'T^HE defendants being overfurs of the poor^ were in- Indiament 
-■- dided for refufing to account, bfc. for money by v^fto^^ftfr? 
them received j and upon a demurrer to this indiftmcnt ^fuAn^'J^ 
it was objefled, ^hat it fet forth thej had collpdled divers coonc. 
^ums of money, but did not fay Aow mucf), and this 
jnade the indidiment uncertain : But Holt, Ch. Juft. held. 
That it was inot] neceflary to fet fatfhjkow much money 
they had received, it being inopolEble to charge them 
with every particular fgrn, and the indidoient is for re- 
fufing to come to an account : But a more material ob- 
jection was, that the indidment fet forth, that they (:f 
4orum iHerq. converted the money to their own ufe \ but 
as to that it was held, that the cheat of one is the cheat 
of the other \ but laftly it was objeAed, that this indifi> 
ment would not He, becaufe another remedy was pro-- . p^^ 
vided by f the flat ute, and of tMs the Court doubted (tf)« s.p! ***^- 

{a) Fide i Burr. 145. 2 Burr, 805. Cofpitp. 524. 
N 3 



i88 JnWffmcnt. 

6. The King verfus HalL 
[HiU. 7Wm.3.] 

THE defendant was a conjlahle^ and he was indided 
quod aim Humfredtis Hallj being a conftablej had 
feized eighty half-crowns, which were fufpedlcd to be 
clipped, and refufed to deliver them to a juftice of peace ; 
this was held to be an offence, but not indi£table (a) ; be* 
^^ntetFor- fides, the fa£t is laid by way of recital * quod cum, isfc.^ 
^ry x» and not pofitively {h). 

(a) ^lugre. If this point can be law ? Sheen v. Wyatt, 2 Bitrr. 864« K. r. 

it bf ing heid> that a public officer is Beotle, 

indidable for neglediing or refufing to {b) Indiftment quafhed for this dc* 

perform his duty. Fide i Salk. 380. fed. 1 Sedk. 371. 

7. The King verfus Stonehoufe. 

[Pafch. 8WiU.3.] 

indlOmentfora tNDICTM£N1' againft Eiiz. Stotiihou/i, for that Ihe in- 

*'*''*^^'**"* tended to deprive Henry Bradjbani} of feveral fums of 

Pofteao.'s.P. money, did falfely and malicioufly accufe him oi febaj^ 

Vide Scr. 866. and of robbing her ; this indictment was adjudged ill, 

becaufe it was for a fa£k not indiCkable, it not being laid 

by way of con/piracy^ fo as to make it a public crime ; and 

it being only a private wrong, the party hath his remedy 

by a£tion on the cafe. 

8. The King verfus Bakeftraw. 

[Pafch. 8 WiU. 3.] 

Indi«imntwm 'T'HE defendant was indifted at the Old Bailey for 
foTufuiy/* vide 'i/'''7> ^"^ *>c«"R conviaed, he brought a ^-rit of cr- 

4 Mod. 49. ror, aiui the judgment was reverfed, becaufe the court af 
&Hawic. ch.8. Jejftons had no jurifdidion in this matter. 

9, The King verfus Atkinfon. 

Indiamcntfort 'T^HE mayor of Newcajlle^ being a juflice of peace, 

S^?*-^'^n°^ ™*^^ ^" order, that the Company of Tanners there 

tea 7. s P." fhould admit one Toung to be a freeman of tjiat Company : 

1 Hawk. ch. 15. The defendant Atkinfon^ who was maftcr of that Com- 

^* *• pany, and being ferved with this order, refi|fed to obey 

it, and for this he was indi£lcd : But, per Curiamy it is 

not indiclablc, for it is ouJy a nonfeafance and particular 

wrong done to another. 

5 
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10. The King verfus Savill. 

AN indiament was quaflicd, bccaufc there was no QutiWiferUm 
caption to It. „^^j^„^ 

11. The King verjiis Gorge. [ ^^9 ] 

THE defendants were indifled at the fcflions held in ^^t U not iv- 
the city of Worcefier^ for keeping an open {bop in **'*^**>*«' 
the faid cityv not being free thereof^ contrary to an 
immemorial cuftom there \ quafhed^ for it is not a matter 
indidable* 

12. The King v^f^/ Brown, ^ 

^HE juftices made an order, that the defendant fhould. what Si not in. 
* pay Stephen Patne^ a tailor, 7 A for work done, *^**>'«- 
which he (the defendant) refufing to do, was indi&ed } 
but it was qualhed, for it is a matter not indiftable. 

13. The King verfus Bradford. 

npHE defendant was indifled for not curing the pro^ x Ld. Raym. 
•*• fecutor of an olcerated throat, as he had agreed 3^^- in^ficiment 
and undertaken to do ; quafted, for it is no public of- ?,**^?/'*^?*L*\** 
fence, and no more m eitett than an attioa on the cafe, public ofience. 

Vide 2 Barr. ii%%, Su. S93f 

14. The Queen verfus Steer 5jf aC^ 

[Trin. 3 Annae.] 

^H£ defendants were Indidcd, for that they pifcemnty Mod Cafes 1S5, 
-■• ^^. » wifiti carpas de bonis V ratal/is of the pro- 1^1^"^^'/^% 
fecutor, did take and carry away : Per Curiam^ the 'JM J" bonK*V«^'* 
could not be bona iff catalla of the profecutor, unlefs they taiUs fu>$« 
were in a Jlew-pond or trunk, but they might be pifces 
fuos in a clofe pond, and this is ratione loei^ becaufe they 
could not fwim siway \ but they would not cjuaih it upon a 
motioUf 

15. Anonymous. 

[Mich. 2 Anna?* S.C. a Ld. Raym. 991.] 

THE defendant was indi£led for aflaulting and beating a Offence not in* 
cuftom-houfe officer in the execution of his office 5 fj^f/'^'^^iJi^'IJ^^ 
ktttthij indiftmcnt was quaflied, becaufe by the ftatutc l.y^rfcriLrb/' 

N 4 1 3 (^ the Aatuic. 
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Antea 5. 8. P. f 3 Ci^ 14 Ci^f. 2. Si particular method of pmiflung o£- 
s^Sci^Cv.%, fenders of this nature is prcfcribcd, (viz,) Bj^ne znd if tf" 
vi^aHaw!^. P^l^^P^^^r by ihc jufticcs of peacc : And^rr CuriampSfy 
ch. z$, u^ it hath been refolved by all the Judges at Serjedtifs Inti^ in 
Sex. 831. ^ ^j^f^ between the King and Watfon [a). 

• (a) ^udpre^ If this is not an oflTence the a£^ being nievely poiittve. Fide» 
vX common law? If fo, indidlment as tothe offcnce> X9G. 3. ci&.69. 
would unqaeftioaably be maintainable^ 

[ 190 ] 16. The Queen verfus Langley. 

[Hill. 2 Annae, z Ld.Raym.iozQ. S.C. gSalk.697.S. C. tf.ij 

Mod. Cafes 1*4. 'THE defendant was ladiflcd for faying to the mayor of 
Words fpoken to 1 Sali/burj: Tou, Mr. Mayor^ I care not a fart for you / 
a magi ftratc not ••, ^ -; ' #*•/..<* t_» •' ^ ^-4 

in execution of ^nd^ on another day, for laying to hmi| jou aire a rogue 
his office, not and a rafcal ; and upon a demurrer to this indi&ment it 
i"si^^r^ was infilled for the defendant, that thefe words do notap- 
jTiT — pear to be fpoken of the mayor in the execution pf his office^ 

and therefore this indi£lment would not lie ; he cannot be 
* imprifoned for fuch words,, neither can he be f indited: 
Holt^ Ch. Jud. Thefe words are not indidable, becaufe it 
doth not appear that the mayor was in the execution of his 
office, nor that he was a patent officer 5 for it would have 
j^^ / ^^ altered the cafe, if it had appeared that he was zjuflice of 

f^ ^ " /Mf^ by commiffion from the queen, for then he would 
^^ ^ff^ ^y^7 have been indiftable, bccaufe the words would have bccri 
^ an afperfion upon the queen and upon the government in 
general by whom he was employed \ but here it doth not 
appear he was a juflice of peace, or if he was, it dbth not 
appear that he was fo by commiffion or appointment of 
the queen, but of tne corporation ; it is true, if thefe 
words had been written as they were fpoken. of tl^e mayor, 
an indiftment woiild have laid, lox litera firifta manet : 
and theie are many cafe^ which prove, that the fame words» 
t I Std. 170. when \ written, are aclionable \tndiElahle\ which are not 
1 Lev. i^y .~ ^Q when fpoken : Rtper totdm Curiam^ Words which direftly 
tend to the breach of the peace are !ndi£lable, as where 
one man challenges another to fight, and the cohimiffibh 
of oyer and ter miner ^ de propalationibus verhorum'^ is to bie 
underftood of words fpoken againft the government, or 
which amount to a fcandalum tnagnatuWf l^c. But, for 
thefe little ofiences contra bonos morei^ the law has made a 
proper provifion } and that is by requiring furety of the 
peacey or for the good behaviour^ and by committing the of- 
fender if he refufe to find fuch fureties } cr if he fpeak 
fuch words in court, they may proceed in a (ummary way 
againll him, by fining him. for a contempt ot the Cour^ 
and by committing him till he hath paid the fine : Cafe^ 
cited contra^ viz. i Cro. 503. 2 Bufft. 139. Mcd^ 129^ 
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17. * The Queen verfus Lane. 

THE defendant was indi£led on the ftatute 5 EU%. for Med. Cafes iiS, 
ufmg the trade of a barber, not having been ^ppfcntic© '?**^"2Lf* ' 
to it ioxjeven years i and a motion was made to qua(h it, quaked, bttwfo 
I^caufe it did not conchide contra pacem: But per Hob^ it did not cm- 
Ch. • Jua. There can be no rcafon for this objeftion, for ^J^Sjf. Htv*-' 
it wouki be very hard to make a barber's (having a man by STis'. f. ji*^ 
confent to be contra pacetn: befides, it is laid to be contra iMal6Hift.«S8« 
fornumfiatutu and therefore Uus indiSmcnt is good. But 3 ^j ^b. to^. 
.per Powell^ Juft. and the other Judges, every a£i which is L ^9* J 
contrary to the law is contrary to the peace, and a breach: 
of the peace : Therefore by the other three Judges, conirek 
Jloiis Ch. Juft. this indidment was quaibed. 

18. Anonymous. 

[Tna. a Anns.] 

M^HE caption of the iridiarii^nt was per facrt!ni 6f the Jorit**oiitrtf, 
jury probor'um to* Ugalium bominumj kic. jurat isf ^" Ififiu? ^ 
merat\ without faying tmpaHellqf ; and for that reafOH it ^|S!°^ 
Was moved to quafh it, but denied per totam Curiam, 

19, The jQueen verfus Cotefworth. 

[Trin. 3 Annas.] 

THE defendant was indiftcd, for abuCng Dr. Ratcljffci K^od. Ciia 17^. 

and it was objcclcd aeainft the caption, that it was P" **?»''"•«' 

juratores pro domina repna Isf corpore am jurat \S oneraf^ com\ % Hawk. 

iic* now it fhould not be \ pro domina regina ^ corpore c. 1$. f. ix^ 

cosf^, hvLtpro corpore cov/f $ but it was difallowed, tAnua4. 

20. The King verfus Keate. 

[Hai. d Win. 3. I Ld. Raym. 138. S. C] 

HE was indided upon the ftatute ol Jtabbtng^ for that ^MoS. %%•% 
he drew his fword and ftabbed James Wells^ he ba^ S^X^LT^ 
ing hatfirfifirucb ; but did not fay, having not a weapon Jir/l witlMwt&yiiic» 
drawn $ and concluded contra formam Jlatuti i The better Mvinga ncapor 
opinion ^as, that the indiament fliould fet forth, that the ?J|^**^h^ 
deceafed bad not a weapon firjl drawn. HUki i86« 



2 1. The Queen vcrfus Daniel. 

[HiH. z Annae.] 

ctt(() 1 id. ^HE defendant was indided for enticing an apprentice 
Sfg»- "*!' * to depart from his matter, i^ feipfum abfentare from 

Mod. Caietoo* i • * . ~ . . - « <•. • •' i « • 

iSi. I Silik. <u^ fervice ; it was moved m arrelt of judgment, that this 
^8o. India, indidlment was naught, becanfe it did not appear, how 
T^Jl^^^f?!^ ^g heabfented^ and there was no averment that he did 
abfcat, will not ament ; it is true, it is imphed, but it is not exprefsly al- 
^ loged ; and, as to the principal matter, Holt^ Ch. Juft, 

held. That the feducing au apprentice to abfent was not 
indi£table, becaufe it doth not afFe£^ the public. But per 
r J Q2 1 Powell f Juftice, It doth aiFed the puUic as much as the 
perfuading a woman to abfent from her huiband, becaufe 
it tends to deftroy the firft foundation of fociety. But, 
per totam Curiam^ This indiflment is naught, for not 
averring, that the apprentice did abfent ; it is true, the 
word ahfeniare caufavit implies, that he did abfent^ but an 
indiflment mud not only (hew the caufe, but the effe£l 
whfch follows the caufc. And afterwards, in Trinity term^ 
it was adjudged, that an indi£lment would not lie for 
feducing an apprentice to leave his mailer, but only an ac- 
tion on the cafe ; or if it Avas a forcible taking him away, 
then an action of trefpafs per quod fervitium amijit. 

22. The Queen vcrfus Tracy. 

Mod. Cafes 30. ^HE defendant was indiftcd, for that he procured one 

^"^fi^'^V"''^ Af»ri/// the profccutor to be arretted bv a warrant 

jSice ofVare from a juftice of peace, Jiff, and perfuaded tne juftice to 

not to take bail, rcfufc bail, but did not allege that anj bail was offered ; 

f."rM^.*c2^ *"^ **^ '^**''' Afi/nV// was committed^ he (the defendant) 

99. ' ' '^ extorted divers fums of money from him, but did not r»- 

prefsly allege^ that Mtsriell was committed^ nor what fum 

was extorted from him ; and for thefe reafons this indi£l« 

ment was quaflied after verdiO: ; for it being a complicated 

offence, the defendant muft be guilty of all or none ; but 

they would not difcharge hira without he firft entered into 

a recognizance to appear to a new indi£tment, which he 

did ; and afterwards he was indi£ted di novoy for that he, 

"* togetlier with A. and £., intending to opprefs Muriell^ did, 

in the parifh of St. Gilc/s in the Fields^ in the cot^nty of 

, ^ Middlefexy procure him to be arrefted pretexiu waxranti^ 

and brought him before one Chafnberlaine^ a juftice of 

peace in theparijb of St. Margarefi in the faid qounty 5 and, 

intending farther to opprefs him, perfuaded the juftice to 

rcfufc bail, though good bail was offered^ and to commit him ; 

and 



and avers^ that be was cammittedi and that Tracy perfuaded 
the gaoler to lay him (the profecutor) in irons, who b/ 
that means extorted 5/. from hlniy is^c. Upon not guilty 
pleaded, the defendant was found guilty; and now it was 
objeAed in arrcft of judgment, that here was a tnif-trial^ 
for the venire was only from the parifi} 9/ St. GiU/a, 
whereas the fad did arife from the p^njh of St. Margarefs, 
as well as from the parj/b of St. Gties*s. And per Curiam^ 
This is a plain mif-trial } but yet the defendant hath for- 
feited his recognizance, becaufe he was to try the caufe 
mtitb effe3y that is fo as the Court may proceed to judg- 
ment ; and if defendants will make fuch faults on purpofe, 
dieir recognizances (hall be eftreated, or ^ fare facias iliaU 
be brought thereon in this court ; for B^ R. may take 
either courfe, unlefs the defendant will enter into a recog- f I^t 1 
nizance to try it again de novoj which accordingly was 
done, and the defendant was tried and found guilty again; 
and it was infifted for him in arreft of judgment, that his 
perfuading Mr. Cbamberlaine the juftice to refufe bail was 
only matter of opinion, and that the extortion was not 
by the defendant, but by tlie gaolers fo that there was no 
offence charged in this indidiment againft the defendant, 
for the reft is only taking a man upon a lawful warrant, 
which is no crime. But per Holtf Ch. Juft. He is guilty 
even of the oppreiBon and extortion committed by the 
gaoler, becaufe he procured him to be wrongfully put into 
gaol ; for if W. i?. wrongfully imprifoneth Jp". W,, and the 
gaoler detains him till fo much is paid, hi fuch cafe, he 
who was the prifoner (hall have an action of faljfe impri- 
fonment againft W, jR., for imprifoning and detaining him 
until he paid fo much money; and this is a taking by « Hawk. ch. j). 
IV» /{., and it muft be illegal to ufe any unlawful means to r. 15. ch. 15* 
opprefs another. It was held in this cafe, that wherever ^' ^' 
a juftice of peace may by warrant arreft a perfon, he hath 
authority to bail ; and that, before any indi£hnent founds 
the juftice may grant a warrant for apprehending a man 
for a mifdemeanor, and bind him to the peace, or over to 
the fefljons. 

In the cafe above-mentioned it was held, that where the 
defendant is indi6icd, he cannot fend a plea into the office, 
without giving fecurity to try it at his own charge ; but if 
he come into court, he may put in his plea, and the 
Court is bound to receive it, but then he muft be commit- 
ted, unlefs he give fecurity to try it ; and if he choofcs to 
be committed, then the trial muft go on at the charge of 
the profecutor; but if he give fecurity, the trial muft b« 
at his own charge. 
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23. The King^ verfus Crofs. 

[HiH. 13 Will, y B. R. I Ld. Raym. 71K & C] 

jadiAment for ^HE ddFciidatit was tadidod lor bttyuig^^«6# goo^i*. 

buying ftoiM^ 1 InowHg thciti » bc ^fioiiM s Mid upon not guUty 

Sientobefloieiu p^^^cdy he was coDTidcd; and it was moved in arreft oC 

Vide ftat. IS G. judgment, diat bf the ftatnte tfa^buver is made acceffiiTjr 

3 <:• 5S- to the fihffj, f(M* which he ought to be iiidi£bd, and not 

for a tmfiimeanor 9r injpafsj as he was in thb cafc^ an4 

fo it was adjudged ; for per HtJt^ Ch. Juft. at coounon 

ftiw, thisofience was more than a trefpafs, it was^ evidence 

as an acceflary not prefent, bat after the faA wa» done. 
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3 Lev. 159. 
}adi€bneac st 
the feffions». for 
writing a fcan- 
dalottslitttr. 



Xayoi. 2.76* 
Indidmeoc for 
telonyi ijiruii'* 
niog away with 
goodi, ^c. KcL 
Si. Addington^ 
Pend Stat. 376* 



s Vent 94* 
Kd. 83. Sid. 
354. Raym.a76. 
Indidment for 
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<of the law to a 
Iclonioui pur- 
foft. 3ljift.io8. 



24. The King verjus Summers. 

'T'HE defendant was indicted at the fcffions» for writing 
'^ a fcandaious letter to one Mellith^ concerning a young 
woman whom he intended to marrv : Upon not guilty 
pleaded^ he was found guilty; and afterwards he brought 
a writ of error ; and the error afligned was, that this wa|i 
a private letter, for which he was not punifhable by way 
of indi£lment ; or if an indictment would He, yet not 
before the juilices of peace at their feflions. Bed per 
Curiam^ This is an offence, and indidable before the 
juilices in feilxons, becaufe it tends to the breach of the 
peace. 

Adjudged^ That where a perfon came to a femftrefs*$ 
ihop^ and aflced htt to fliew him fome linen, which fhe 
did, and delivered it into his hands, and then he run away 
with it^ that this is felony ; for though the goods wrr^ 
delivered by the owner, yet they were never out of her 
poileffion, becaufe though the oentra£): mighi: be begun 
by aiking and telling the price, yet it was not perfeded ; 
and the fubfequent a£l of his running away doth plainly 
(hew his intention to take the goods felanioufly before the 
property was altered, for which he was indi£ted, con^ 
yi£ted, and executed. 

JSo where a man, who Jhad no manner of a title to a 
houfe, brought an ejeElmenty and procured an affidavit to 
be filed of the delivery of the declaration to the tenant in 
pofielfion, and, for want of appearing and pleading, got 
judgment at his own fuit^ ana then fued ottlL an hethere 
facias poffjSonemy and got a warrant thereon from the high 
bailiff of Wefminjler^ .£re£led to one of his bailiffs, who, 
with tne plaintiff himfelf, turned the defendant out of 
pofleffion, and feized all £he goods, and converted them 
CO his own ufe ; this was adjudged felony, for which he 
was indi&ed, convided, and executed, for he made ufc 
of the jrgcefs of the law^ with a felonious purpofe. 
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i. pATRONS <Jid orighrfly fill all chwchcB by collaitM Sdd. Tidteiu 
'' and /iv^, as they do now to free chapels, till this ^^ ^\ P^' *• 
power was extorted from them by canons. ' ^* '*'' *' 

a* Where the archdfacon makes a mandate for in- Noy 134. 
4ii£lioni if it is executed by one who is not refident within 
the archdeaconry, yet it is good. 

3. Morgan was admitted and infiHuted to a benefice ; inftitutfon aioat 
afterwards one Glwer was prcfented, admitted, infti- t^X'^x^ 
tuted, and tnduBei ; then R,R.^ the ling's prefentee, ^ai&ftacom- 
'was induced ; •« and then Morgan was iniuBedi^ and «non perfoa. 
Glwer entered } and the quettion was, Whether R. R. * ^*^^"* *^^ 
or Glover had the better title ? Etper Curiam^ Morgan be- 
ing infiitiitedfthzt y^zs z f/enarty zgzinfi any common per- 
fon, therefore thcinduffion of G/over wzs void, and he had 
but a mere.pofleflion, which was defeated by the indudion 
of 'R*'R,, the king's prefentee; and likewifc by the in- 
da^ion of iM^an, who had the firft right, fo that each i Roll. Rcp.i|^r 
of them had a better right than Glover / therefore JR. R. 
may maintain an eje&ment againft him* 



3Knfent», 



I. Anonymous. 



WlMtoiUerfir 
jaajrU, whan 



iT was held. That an infant cannot be z parfon^juror[a\ 

•* attorney {b\ hotivff{c)^ ex member of parliament \i) s otit 

he may he a- moftr (<), Jheriff^ gaoler^ oxjleward jjf 4 Cfurt^ ^^ \ '* 

by dcfcent ; butnot by purchafe, unlefs granted to liim m ' [ V^^\ 

rererfion, m^^d-iexHionium perfe vel dtputatum/uum (J^ , 

2. Tliat his Icafe which he makes, without reTer?mg Whitleifet 
rent, is voidj if rent is rcfcrved, it is yoidable, and fo is ^J'Jilf.jJ^ 

(«) Hd, 325. (^) Marcl? gz. (#) fldi Rep. S. JR. ^em. Hsrd. S. 

\e) Co. Lit. 172. Equi Ca. jir. 6. Cc*wp. 226. 
{d)St.j^%.lF.lgM.€h.zy/,^ {,/) Fide Cro. Car. %J^. 

aleaiie 
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s leafe made to him; but hb leafe of eje£loient it 
good(«j(» 

Wbttcootr*ai 3, That all contraas for ncccffarics, and trfiidi^con. 

^^wbat^T ^^™ ^* pcrfon, arc good, as for deh^ apparel, phjfic, or 
learning, (fc. But it is otherwife if the contraAs do not 
concern his perfon, as if it is to repair his bmfe {V), or to 
carry on his trade {c), neither (hall his contraA to be an ap- 
prentice (d) bind him^ unlefs in London^ and there it is 
good by the cuftom {e). 

4. Money borrowed for neceflaries binds him, if he 
apply it accordingly \ but if mifapplied, then his contraft 
is not binding {}), 

5. All aSs of necefiity bind him» as prefentations to 
benefices, admittancea, and grants of copyholds {g), and 
aflenting to a legacy. 

6. All his a£ls which have no colour of advantage to 
him, or which are without any confideration, are void ; 
but his feoffment is only voidable, unlefs livery is made 
by attorney, and then it is void [h), 

7* A judgment by default, after his appearance per 

guardianum, ihall bind him ; but not if he never appear, or 

if he doth appear in perfon and make default. 

Howbemiift 8. He Cannot anfwer but by guardian, but he may 

fue and be fue4. fy^ cither by prochein amy or by guardian } and his fuit 

• jonett77. ^X pTQchein amy is by * the ftatute, and that is where 

he fues his guardian^ or where his guardian will not fue 

for him. 

9* His afis in pair, as feoffment or other deeds, may 
be avoided by plea or entry, after or before he is of full 
age, and fo may his deed of bargain and fale -, but his a£ls 
on record, as his fine levied, recovery fufieied, or ftatute 
acknowledged, muft be avoided by writ of error or audita 
querela during his nonage. * 
For what he is 10. Hc is punifliable for permifEve wafte, for efcapcs, 
aRi^ Abr Txo ^^^ pc^j^'7» ^^^ ^ot coming to church, for cheating with 
falfe dice, for batteries, for flander, tsfc. 

{a) R. that a leafe by an infant. {d) Fide Cf. Car. lyg. Caldec 26. 

without rent, is only voidable- Zouch 3 £ac. Jtr. 547. 

y.Parfintt 3 Burr. 1794- See the (#) As to the general points of this 

cafe at large, for much learning upon paragraph, 'vide 3 BiK.Abr, 132. 

this fubjea. (/) Fide i SalL 279., and notes 

. (^ %. fer vide 3 1?«;t. 17 17. 2 thereto. Co. Lit.yz. b. 



fiiiiff,6f). {g) ^Co. 23. b 

(c) Fide ac.a^Jac. 494. a Str. (b) Vide 3 Bvr. 1794. 

1083. '• 
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II. Ellis vcrfus Ellis. 

[Hill. 9 Will. 3. I Ld. Raym. 344. S. C] 

ASSUMPSIT againft an executor for money tent to his 5 Mod. 36S. 
^^ - See1S.ik.3i 

Earle ?. Petle. 



•" tcftator ; the defendant pleaded, that his teftator was ^^ ' ^»**^- 386. 



an infant 5 the plaintiff replied, that the money lent was ^^ j, c'h«ie«ble 
firnecejfarlesy and good; for an infant is chargeable for for money lent ta 
money lent^ if it is laid out for neceffariesj according to his e"^"^^^^" 
degree; but all that is at the peril of the lender. j97.C0mb.48i. 

• 

12. Williams vcrfus Harrifon. 

[Trin. 3 Will. 3.] 

A DJUDGED, That if an infant accepts a bill of ex- HemiypicaJ 
•" change, he may plead infancy upon an a£tion »"^*"<^y '<> '^jf 
brought againft him, becaufe the cuttom of merchants bU?of wchangL 
is part of the law of the land; and it is noc a local 
cuftom» as in London^ for an infant to bind himfelf ap- 
prentice, lie. 

13. Score verftis Bowles. 

[Mich. 2 Wai. 3.] 



N replevin againft three, they all made cognizance by Wheitinfaneyis 
attorney, and judgment being given for the plaintiff, a Pje«<^*bie in 



attorney! •!*» jiMlglAA^Hh uvihk gaw^aA av* «&av< i^iamLiAA, A ''' "'" *'" 

writ of error was brought in B. R.; and the exror afligncd Aan^oTbc'i"- 
was, that one of the three defendants was an infant, but iigned for error. 
It was difallowcd; for per Holt ^ Ch. Juft. this matter Vide Str. »5. ««. 
was pleadable in abatement, and therefore not aflignablc 
for enor. 
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1m The King vrfy^x Roberts. 

{Pafch. 4 Will. 3. B.R.] * ' 

INFORMATION againft a common fenyman^ fctting Informttioo not 
* forth the accuftomed rates to be, {viz.) tot the paflage ^^/f ^s'!q. 
mi a ifian and horfe, xJ.; for a fcore pf oxen, jd.g for a r^?38«>' 

fcore 4 Mod. 100. 
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m 3 Bold. 3x7. (core of Iheep 2 d, &fr.; and that the defendant being ttie 

3 Cro. 3i4« ferrjman^ from fuch a day to fuch a day, did take of 
* ^1^8^*' fcvcral of the king's fubjefts, unknown, divers fuiiis of 
I Modi lit. money exceeding thofe ancient rates ; (v/z.) for the paf- 
Poflea 6. Ld. fagc of One man and a horfe 2 rf., for every (core of oxen, 
fSwk.*ch.*»5. ^^^'^ *'^' Upon not guilty plqadcd, the defendant was 
£ 57.$ 'and note fQund guUty; but * the judgment was arrciled for the 
totbe6th«d. uncertainty as to what the defendant did take, and of 
JnStott?*"* whom, and of how many perfons, for. every taking was 2 
c. 5. leparatc offence. 

2. Thfc Queen verfas Tayler. 

[Pafch. a Annx, B.R. 2 Ld. Raym. 879. S.C] 

Informtdonfor jNFORMATION againft the defendant, fetting forth, 

foSbk*JSio£ ^^^ ^^» ^^ *^ 30* ^ rfjf^^t^ary^ proditorii, fpokc 

die dead. thefc woxds, {vhs,,) King Charles the Firft wiu rightly 

ferved in having his hfad cut cffy and it was a pity that his 

*two /onsj Charles and James, were not fervid Ji too ; in 

fonttmptum Guiielmi tertii nuper regis^ Ugu9aque fuarum^ ist 

ad malum exemplum omnium aliorum in hnjufmodi cafuMin* 

quentiumf ac contra pacem diBi nuper regis^ tifc. Upon not 

guilty pleaded, the defendant was found 1 guilty; and it 

was moved in arreft of judgment, that thefe words were 

fpoken of the dead, and they are not averred to be^ fpoken 

with an intention to prejudice the government; and they 

. are not aggravated by tne word prodiiorie^ becaufe that is 

applicable only to treafon, which tliis is not. Sed per 

Curiam^ Thefe words a{Fe£t the livings though they were 

' Spoken of the dead, and they advance a commonwealth 

principle contrary to law ; and therefore there needs no 

averment that -they were fpoken* with an intent to injure 

the government, lor the words import a crime of them* 

felves, and endanger the queen and monarchy; and 

4 Sre Cro. Qar» *though f the crime is only a mifdemeanor, yet toe word 
^fc,**^*"?*' proditorie is proper in this information, becaufe this mifde- 
meanor has a tendency to trealpn, ^nd (hews a treafon- 
able intent in. the fpe^k^r. !He,was fined forty marks, 
being but a poor tanner, and to ftandltwice in the pillory. 



cafe. 
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3. The Queen verfus Holford. 

WiMie a thing INFORMATION againft the defendant for fubomation 

kft"amL^Kki^* ^^ P^'jury, iitting forth, That whereas in curia domini 

wlkucAot. mis coram ip/o rege apud W^eftn^ in canf J^ddlefes;^ one 

^poaei nuper de D. in com' Stirrev^ oatnit?al-maker, had 

- V '• ixnpleaded the defendant Holford^ for that whereas he was 

' ' ' ' . indebted 
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indebted to the plaintiff i/r the parijb of St. Clement's Daneii 
in com* pradi8\ and promifed to pay, £5*r.; and that 
^ whereaS) upon an accompt dated between them, the de- 
fendant was found iu arrear, (ifr., and promifed to pay, 
is^c.g and the defendant pleaded not guilty ; and at the 
trial did procure one W. R. to fwear, that he was prefent 
at the ftating the faid accompt, {sTr., whereas in truth he 
was not prefent, isfc. To this information the defendant 
pleaded not guilty ; and the caufe being tried at the JV^ 
Frius, inMiddlefepi^ he was found guilty; and it was moved 
in arrelt of judgment, that the fine would be. entire \ and 
therefore, if cither of the alEgnments was naught, no 
judgment could be given; but this objcftion was dif- 
allowed, and thereupon another objed^ion was made, 
(v/z.) that the caufe of a£lion being laid in Surrey^ it 
eoiild not be tried in Middiefex ; and here the caufe of 
tStioti was laid in Surrey. It is true, it is faid, that the 
defendant was indebted to the plaintiff in the parijb of St. 
Clemenfs "Danes^ in com* pradi&\ which mull be in the 
c^ntj of Surrey^ bccaufe that was the county laft-named, 
and therefore it mufl relate to that county^ which is very • 
true, {viz J) ad proximum antecsdens fiat relatio ; but that 
rule hath an exception, {^nz.^ nift impediat fententia^ as it 
plainly doth in this eafc« 



4. The King verfus Gall. 

[Hill. 10 Will. 3. B. R. I Ld. Raym. 370. S. G.] 

'^HE defendant bought and fold live cattle in the county r Salfe. 372^ 
* of Norfolk^ not having kq^t them fo many weeks as ^^^ profwu- 
tequired by the ftatute * $1^6 Ed. 6., and thereupon an ft^wftTmaft be 
information \ras brought againft him in B. R. in Middle^ in proper totuL-i 
fex. And per Holtf Chief Juftice, who faid ten judges *^^ 
had refolved thefc points. *^' *^ 

1. That the ftatute f 21 Jac. i. did not extend to any f Cip. 4* 
offences created hy fubfequent penai JlatuteSy fo that profe« 

cutibns on fuch ftatutes are not reftrained to the proper £ 200 1 
county ; but that informations upon penal ftatutes made 
before that a/T, 21 Jac. i., muft be brought in the proper - -y j^ - 
county where the fafl was done. "^ ^ rt>^tC/^ /fi^ 

2. That an adion of debt upon the ftatute % 5 Eli%i t Cap. 4. / 
for uGnga tradey'not having been apprentice to it for feven 

rears^ aiuft be brought in the proper county where the of- 
fence was committed, and not in B.R.^ unlefs the USi was 
done in that county where the King's Bench fits^ and then 
the aAion mav be brought in Middleftx; and Hdt^ Ch. 
Juft. denied the cafe of ^Barnes and Hughes to be law^ ) tTM. i^ 
which is reported in many books. 
Vol. in. O |. Dctt ^ 
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Who (hall be t <». Dcbt upon the ftatutc 23 ft 6. againft tlic mayof 
for^Md who ^iDorcheJlerj for a falfe return of a burgcfs to parliament, 
Bou ' by which ftatute 40 /. is given to the kingj and 40 /• to the 

party grieved^ and not returned, fo as he fue for the fame 
within three months after the beginning of the parliament^ or 
to any other perfon nvho^ in default of himfo chofen^ fkallfue 
for the fame: The perfon chofen did not fue within the 
three months \ but the profecutor after the three months, 
and before the end of one year next following, fued out a 
latitat J but not within a year after the offence: The queilion 
was, Whether he fliould be taken to be a common informer? 
. and fo by the ftatute 3 1 Eliz, ought to bring bis a8ion 
within a year after the ^ence^ which was not done in this 
cafe } for the latitat was fued within a year after the end of 
three monihsj in which time the party grieved was allowed 
to bring his aftion* The better opinion was, that he 
was no common informer, becaufe there v/as no time 
limited by the aft when the profecutor Ihculd bring his 
^Qiion ; he ftands now in the place of him who fliould 
have brought his a£lion within three months, and he was 
no common informer ; if he had brought his a£^ion for 
the whole 80 /• tarn pro domino rege quam profeipfoj he had 
been within the ftatute \ the plaintill had judgment. But 
per Holti Ch. Juft. a latitat cannot be a commencement 
of a fuit upon a penal law (a), 4 Mod. 1 29* Culliford 
verfus Blandford^ at the king's pleafure : This ftatute is 
confirmed by 20 Rich, 2. cap. i., with an additional pu« 
nifhment, viz, a fine to the king upon a trial at bar, the 
defendant was acquitted. 3 Mod. 1 1 7. Sir John Knight\ 
cafe. 
Antta I S. P. 6. Information againft the defendant for extortion; 
fetting forth, that there is a common paiTage and ferry- 
boat, for tranfporting people and cattle, at fuch rates, 
-• ^ fetting them forth 5 and that the defendant being a com- 

L 201 J xnon boatman, did carryy at feveral times, fevcral pcrfons, 
and feveral fcore of flieep j and that during that time he 
did extort de quibufilam ignotisy for the nfe of the f;iid boat 
in tranfporting, (viz.) pro tranfpartatione azjuflibet equi id* 
Et pro quibtflibet viginti'ovibus 4 J. Isf fie fecundum ratam : 
after a verdid for the informer, it was moved in arreft of 
judgnient that the information was ill, becaufe k is not 
faid from wf)om he extorted thofe, but only de quihufdam 
ign$tis\ and no particular time is mentioned when he ex- 
torted, nor how many fcore of ilieep were carried over. 
Et per Curiamy Every taking is a feveral ofience ; and if 
this information ihould be gockl, it may as well be faid, 

(«) R. That it is a fofEcient com* Bat it mail be aSually faed o«t withia 
mcnc^ment. Cartb. 232. ^^0^.355. the Umited time, 3 Bar. 1241. 

I that 
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that an indi£iment for battery will be good, fetting forth, 
that he beatfi many of the king's fubjeAs between fuch a 
day and fuch a day \ the judgment was revcrfed^ 4 Mad. 
xoco. The King v. Roberts. 
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I. Lunne verfus Dodfon. 

[Pafch. 13 Car. B.R.] 

A N inhibition is either hominis or juris ; it is ne vifi' The eflfeai ofa^ 
**^ tatimtm facias y vel aliquam jurifdinionem ecclefiaJHcam ^^^^^'^^ 
€9ntentiottem vel voluntatariam habeat : Thus, when an arch^ lobibltioat 
bijhop vifits, he inhibits the bilhop ; when a bilhop vifits, 
he inhibits the archdeacon ; and the reafon is, to prevent 
fcandal and diftradiion, and this continues till the relax- 
ation of the inhibition, which is not till the laft parifh is 
vifited} and then it is entered nulla parocbia reftatvi/itanda^ 
for be may hear of no faults till he come to the very laft 
parifh. 

2. Kow, after fuch an inhibition upon a metropolitical 
vifitation, if a lapfe happens, the biihop cannot inftitute, 
becaufe his power is fufpended, and therefore the arch- 
biihop is to inftitute ; for it is not only penal in the biffaop 

fo to do, but the inftitution itfelf is void, becaufe it is an [ 202 1 
2St of jurifdi£lion from which he was fufpended. 

3. Dut it may be a queftion, in the cafe of a coHation^ 
Whether, if a lapfe happen, the biOiop may collate ? be« . 
caufe it is a kind of title; but the better opinion is, he 
cannot, becaufe it is not by way of intereft, but by way 
of provifion for the cure, and to fupply the negligence of 
the patron ; this appears, becaufe the patron may prefait 
at any time after a lapfe^ and before collation* 
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xUf. 361. X . A DJUDGEDjlliat where two or more receive a joint 

• ^ aSfan*** damage, they may join in an aftion; as where two 
ft WiUon 414^ churchwardens brought a mattdamus to the official to fwear 

them, who refufed and made ;i falfe return, they may 
join in a fuit againft him for fuch falfe return; but, where 
the damages are feveral, the parties cannot join. 
WKctetheaaioa 2. A. owed 2o/. to B.^ as executor, and 10 /• more in 
ttttft bfe fewtJ, jjjg Q^jj x\^% • one aflioi) will not lie againft him for the 
?*SaUt!^io?^ I ^bolc money, becaufe there muft be feveral judgments. 
wiiroD 171. s. P. 

• Rep. 87. I 3» An aBion oh the cafe and an aftion of irefpafs^ or 
Vcot. Sill, 366. cafe and trover, may be joined in one a£tion, becaufe the 
Sy*U^tincd, foundation of both are on a wrong, and not guilty is a 
and what noc' good plea to the M'hole ; but ajfum^tt and trover cannot be 
Ai. 9. 3 Wilf. joined, becaufe there muft be different pleas. Sec 2 JTiV- 
34^» 35 • yj^ 2 ip^ as to this point. 

Sid. 14 ^ X ^4. Cafe and trover was brought againft a carrier for 

wiifon3i9. money delivered to him; this was adjudged ill after a 

L ^^3 J verdiA, becaufe it is not founded on a wrong alone, but 

on the cuftom of the realm ; and a general verdiA could 

not be given. 
1 Uv. 107. Sid. 5. The leflbr made a Icafe to W. if., who covenanted 
157. Raym, So. /^ repair \ afterwards the leflbr afiigned one moiety of the 
^Uil^^^ reverfion to -B., and the other moiety to C. ; adjudged, 
tion. that both of them may Join in one a£tion of covenant 

againft W. -R., the leflee, tor not repairing^ for it is no more 

than a perfonal a£bion to recover damages, in which 

tenants in common may join. 
Whit aaions 6. In tftions perfonal, where a tort is by common 

SSc'^t?"*'*' law, and a tort by ftatute, they cannot be joined ; fo it is 
jtok. ftii. where a contra^ is by common law and by cuftom, 
f Ttttfah vi ft 7. But, where feveral torts are by common law, they 
■raiit,andtr«f. may hc joined, if perfonal-, as for inftam:c, trefpafs for 

becaufe they require different jodgroents. ft Wllfjn 3x9. 

^ Wilibn ft5ft. 8. So where feveral contraAs are by common law, as 
debt upon feveral bonds} debt upon a mutuatus and 
judgment^ or debt for rent and indebitatus for money lent; 
for though otie plea will not anfwer both, as in an adion 
of debt upon a judgment and lipon a mutuatus^ yet there 
is the fame procefs and judgment; but it is not fo in torts 
and contra^s^ for the procefs and judgment are not th« 
fame. 
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9. Bofon verfiis Sandford. 
[HUl. 2W1II.5. B.R.] 

/^AS£} isfc.^ in which the plaintiff declared againft fix 3 I^- <>>• 
^ defendants ; fetting forth, that he loaded a fliip where- ^ ^]!^| 
of they were owners, and that they undertook the goods where theaaioa 
Ihould be carried fafely, but that by their negligence the '«■ quafi ex con- 
feid goods were damnified by frefli water: Upon not '^l{^^^^ 
guilty pleaded, it appeared at the trial, that there were wiL 
more part-owners of this (hip than thefe fix defendants ; 
«nd becaufe all the part-owners muft be equally liable, 
^ the adion being qu^ ex contra^u^ the Court held, that 
the defendants ihould take advantage of it in evidence (a) ; 
for where the plaintiff brings an adion on the cafe, 
he ought to declare according to the truth of his cafe ; and 
if the jury find a contrad made by more than againft 
whom the plaintiff had declared, it is a variance ; and if - 
this had been pleaded in abatement with a traverfe, abfque 
fw: quod fuper fe jijfum^t tantum^ it had been ill, becaufe F 204 1 
it is |io more than the general ifiue. 

[a) This is not law. Vide note to ^. C. in a Zalkn 

I p. Dalfon verfus Tyfon. 

[Trin. 7 Will. 3. B. R, Ld. Raym, 48. S. C] 

THE plaintiff declared againft a common carrier, and 5 Mod 90. t 
one count was in ajfumpftt, and the other was in ^*^- Aff^^^r* 
trover ; this was adjudged ill after a verdid, for the one aid "trover ^^t 
founds in eontroEi and the other in torti the like cafe is be joined, 
I SU. 244. but ill reported: Et per Holt, Ch. Juft. {^l^^l^^^^ 
tenants in common may either join or fcYcr in debt, but in ,077, sirW?' 
avowry they muft fever, becaufe it goes to the realty ; JoiKt 151% 
therefore if three tenants in common diftrain three beafts^ 
^ch of them muft avow for one beaft. 
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3)otntenant0 ann %tmntsi in €om< 

tnOn« A?^^ Joinder in Adion, lo. 



" The Serjeant's Obfervations on this title arc chiefly what was 
" faid by HoIf» Ch. Jufl. in Fijher amd /^/g^'s cafe, hereia- 
" afur mentioned." Poft 206. 



What msVes a 
tenancy in com- 
mon, and what 
a jointenancy. 
^ I Roll. 441. 
t Wilfun 341. 



Tones 55. ii 
iuftace't CI 



in 
cafe. 



3 Cro. 697* 
Pyer «5. 



Vide xSalk. 226. 



f Gouldf. 183. 



ft Cro. 259. 
Yel. 183. 
X fiuift. 42. 



J Vent. 216. 

1 Mod. Ca. 
ftd uart, 15?« 

2 RoU 90. 



1 »Jl XTTTHERE there arc two joinienanV for life^ each of 
^^ them hath an eftatc for his own life and for the 
life of his companion; and for that rcafon, if one of 
them makes a leafe, it (hall continue not only during the 
♦ life of the leflbr, but after his death, during the life of 
his companion ; for the leafe, which is only derivative, 
fliall continue as long as the original eftate out of which 
it was derived. 

2. But this feems contrary to another refolution, 
where it was held, that he hath only an eftate for his 
own life, and a poffibility of furviving his companion to 
be entitled to his part \ and therefore, if he erant over 
his eftate, that poiBbility is gone ; and if he die, the ef- 
tate of the grantee (hall revert to him in the reverfion. 

3. Goods ^ or a term for years devifed to two equally^ 
makes a tenancy in common^ and not jointenants^ becaufe an 
equal benefit is intended to both, which cannot be if all 
muil furvive to one ; but lands to two equally makes a 
jointenancy f for having them for life there is no inequality 
between them ; but a. devife to two equally and to their 
heirs makes a tenancy in common^ becaufe the word heirs 
would be in vain if,they y^ere joinienants. 

4. So a devife to two^ part and part alike, thev are 
tenants in common and not jointenants, for there can be no 
parties hctvifCGnjointenants : f But a devife to two equally to 
be divided by IV , i2., they are not tenants in common till 
after the divifion is made. 

5. Devife to his two fins, and to the heirs of their 
bodies, but that his executors (hall enjoy it till they come 
to their feveral ages ; the fons are jointenants for life, be- 
caufe the eftate hath {a) feveral commencements, for each 
may enter at his full age, but not to gain an eftate, but 
only the pofTeflion and profits. 

6. % Devife to two, equally to be divided, and to the 
Survivor, they ztz jointenants by virtue and force of the 
laft word. 

{<n) ^ifre. If the word noi is sot here omitted ? 

7. Where 
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7. • Where a bond is made to two, the obligees arc * x InA, fe^ 
jointenantSy and the furvivor (hall have the bond and the *^*' 

duty ; fo o^ covenants, debts, and contrafts at co.-nmon 
law. 

8. Three ^^rt johttenants of goods ^ and two of them i Vent. 113, 
brcaght an aftion of trover, without the other ; ad- 
judged, that the defendant might plead this matter in 
abatement ; but if he plead not guilty, the plaintiffs fhall 

not be nonfuit, though this matter appears upon evidence, 
but {hall recover damages for their two parts. 

9. One ptntenant granted^ bargaiaed, and fold all his i Vent. 78. 
eftate and intered to the other ; adjudged, this is a good * S***"^- 5^- 
conveyance, and (liall pafs his moiety to his companion, 

for the word grant amounts to a releafe, confirmation, 

and furrender, as well as to a gift, but then the party 

muft plead it as a- releafe^ for one jointenant cannot grant [ 206 1 

to another, therefore he mult plead quod relaxavU, and 

not quod coiicejjit, 

10. Two tenantT in common; W*R. brought trefpafs 
agatnft one of them : Adjudged, that he may plead in 
abatement, that he is tenant in common with another, 
but if he pleads not guilty, he cannot give it in evi« 
dcnce. 

I K And yet if one tenant in common bring an a£Hon x Vent, 2x4. 
of trefpafs againft another, tnc defendant may give it in i^'^^.V' 

• 1 .L 1 • .1- r u ^ • • -. ^ Com. Abacc- 

cvidence ; the law is the fame between jotntenants, j^j^^^ £, ja^ 

la. Two Jcfi/ttenantj for life; one made a leafe for Noy 157. 
ninety-nine years, to commence after his death, if the vide Liu See. 
otiicr (hould fo long live ; the other furrendered : Et per *^^' 
Curiam^ The leafc is good in point of creation, and fhall 
continue, though the leffor dies, if the jointenancy had 
continueil j but that being fevered by the furrender of the 
other, there can be no furvivorfhip, and therefore the 
leafe will determine by .the death of the Icflbr, for his 
leafe as to furvivorlhip depends upon the continuance of 
th^ jointenancy J which was only a mere poffibility, and Is 
now deftroycd, and by confequence the leafe is fo too, 
and fo it would have been if they had made partition \ - 
but it had not been fo if both of them had joined in the 
leafe^ and afterwards had made partition or furrendered. ' 



13. FIfher verftts Wigg. 

[Hill. 12 Will. 3. I Ld. Raym. 62*. S:C.] 

THE cafe was : Jl The father being fcifed of a copy- i Salk. 39X. 
hold of inheritance, furrendered the fame to the u/e ^fc^^hVschii^ 
of his five children, equally to be divided^ and to their heirs jren, equaiiy to 
rifpenivchyi the qucftion was. Whether they ^ticjointe* beaded, aod 

O 4 nants to ihcii heir* it - 



# 



[jo;] 



to6 3[ointcnantjB! anD ULtmnta, in Common* 

fpe^ivzlf, makes tiants or itnaftts in common ? And per Gould and Turton^ 

fo^o! '"^ Jufticcs, They are tenants in coi(iman^ becaufe the laft dif- 
tributlve words, (v/'z.) and to their heirs refpeclively^ OieW| 
that It was the intent of the furrenderor it fhould be fo, 
Yd. 13. Dy«r which, in the cafe- of a copyhold and of an * ufc, ought 

'**' to be purfued; But t>er Holt, Ch. Juft. They iwcjoinienants ; 

as to this eftate being copyhold, that is not to be re- 
garded, for that will no more pafs by improper words 
than other eftates, and this is not properly an ufe^ for 
there is no ceftui que ufe in this cafe, nor any ftatut^ 
operation, but the furrenderees are in from the lord of the 
manor^ and th^ furrender to the ufe of fuch perfons 
iliews only the intention of ferving fqch eft,;tcs and limi- 
tations ; fo that this ufe is no more than a gift to five 
children, equally to be divided^ and that is 2l joititenancy and 
not a tenancy in common, and for ihefc reafons following : 
//>/?, Becaufe the words equally to he divided, import no 
more than the precedent words implied, {viz-) that the 
children (hould have all alike, which they cannot have if 
they are not Jointcnants, Secondly, The words equally to be 
divided, doth not make them tenant^ in common: becaufe, 
as tenants in common they muft be feifed pro indivijo, as 
to the poficffion, whereas thofe words divide their tenancy 
and poflcflion, and whenever the eftate comes to \\t di- 
vided, they cenfc to be tenants in common; therefore it is 
abfurd to fay, that thofe words create an (/late in common^ 

W And laftly, jointenancy is favoured in law, which neither 

loves fra£lions or divifions of eiUtes ; but if this was 
a tenancy in common, then the temements and tenures 
%vouId be multiplied, for here would be five copyhold 
cftates, and five fine^ to the lord of the manpr, inftcad 
of one before. 

I if- PuIIen verfti^ Palmert 

[Trin. 8Wi!I.3.] 

jMoi,7i,i5(^ iN replevin for taking feyeral cattle, the defendant 
Ow jointciLint avowed in his own right, for that W. R. was feized in 
tnay diftrain, but f^C of, f^c. and granted a rent^harge to A., B., and C, 
wnotaww and ten more, who granted to the defendant and to twelve 

I Wk. 3so! '"^'' *^^ ^^^^ ^^"^ ^^ ^^ ^^^^ thirteen are fince dead, 
and nine alive, of whom he is one \^ and that for one year's 
rent, due at fuch a time, he diftramed : Upon a demurrer 
to this plea it was objeftcd, that the defendant ought not 
only to juftify in his own right, but that he ought hkcwifc 
to make conufance as bailiff to the reft, who were living: 
Etper Holt, Ch. Juft. One jointcnant may diftrain, but he 

;^ cannot avow folely, and therefore this avowry muft abate, 

|)f caiif^ it is always upon the right, and th^ right of this 

Tcnt 



tent is in aHof dttm; aad therefore the Court ciimot adr- 

]tt4ge the right of the ret&m. iaiemL to one alone; for 

whtfrh he (ths defendaiit) ovgkt to have nuufe conofance, 

as bailiflF to the reft ; and this is like a ^ repleader, where « i^^fj^ ,^5, ^ 

die defendant may ai?ow Je nnw. Tenants in common 

may \]snn or fever in AAt^ but they muft fever in 

arowry, for the leafen beforo-mentioned (tux.) becaufe it 

goes to the realtv \ and therefore, if three tenants in com- 

man ditbrain thirty beafts, one of them muft avow for 

ten, the other for ten^ and the third for ten more. But/#r 

Curiam f f The hufband may diftrain for rent due to 'ftCn.nt*. 

hb wife, and avow 'for it alone, becaufe the right of the 

tent doe is in him akme* 

15. The efiential difierence between ienaats in ccmnrnn The diSercws 
mmd jdntenanU is, ^ItaXUmanU iu<ctfmfmn\xxAA. their lands betwetn teouiti . 
cither by fcveral titles or feverai rights, but jomtemmti :«:"«r^"*^ 

-,.,'1 ., 1, °.i \ "^ \ • • JOintenantt. 

imkl them by one title and by one right; but there is r ^ o | 
00 differenoe between them as to the pofleffioti, and the l- * 

manner of taidng the profits. 

16. Tenamts in commm weve not compellable at common Tenants in com- 
Jaw, before the ftatute, to make ^#rf«r»«, no more than "^nnotcompd- 
jointenants; and fir Hoity Ch. jult. m loang out a wnt of partition. Co. 
partition, the party never {hews whether he is a'tenaat in £01.413. 
conunon or jointcnant. 



vetoes 3MneD. 



t- T N rtpkvin the defendant avowed for rent arrear upon *J^^* '*• 
A kafe made to him 1 O9oh. 11 Rtgis apud F. The i^a pu«is 
plaintiff in bar replies, that the avowant did not make the made part of the 
leafe to him on the faid 1 0/?rf. 11 Regis apudF. in man- ''^« "s^"**fl« 
aer and form, t^c, ; and upon a demurrer to this repli- \^ aSaandf3i7. 
Gati<Nfi,/fr Curiam^ the day and place are here made part of 
the iflue, whereas they are not material, for a demife at 
any o^er time and place would.be fufficient; he (hould 
have replied, non demifi modo Is^ forma. 

2. In covenant upon a feafe, the breach afligned was 3 '^^ «7o« J« 
jor non-payment xf rent: the defendant pleaded nil debet ; XTnii dibit 
adjudged upon a demurrer to be an ill plea. i, no good plea. 

VJdeCo«.Pleadcr,aV.i4. 

3» The plaintiflT fued as admtniftrator ; die defendant j vent. 313* 
pleaded, thc^ W. R. was admintftrator, and yet aKve ; the There mud im^ 
plaintiff rcpUcd, That JT. R. was not auve, and con- J^^WeTo"* '^^ 

Vol. III. O5 eluded make aoiiTtte. 



aoB .3truetf3lofneD. 

. eluded to the countiy ; and, upon a demurrer to this re** 

plication, it was adjudged ill, for though the matter b 

contradi^ory, yet there muft be a negative and an affir- 

mative to make an tfiue. 

lla>m. 9S. ^. > Debt upon bond conditioned to pay' all fuch funis 

h^^Vanttts^ as Oiould be cipended in fuch a matter 5 the defendant 

▼crificarc, is not pleaded payment, isf bocparatus eft verificarei the plaintiff 

f**^' nT**' ^"' '^P^*** non-payment, tsf hoc paratus eft verificare; and, i^on 

■^9*^ ** ^^* * demurrer to this replication, it was adjudged ill, for he 

ought to have concluded to the costntry^ 
r 200 1 5* In debt upon bond conditioned to render an account 

iSaund. iii. of all fuch gcods of VT. R, as came t^ bis hands; upoa 
Where hoc [»- ^^^^ the defendant pleaded, that no goods of W. if, canw 
SlUuag^ to his hands, and averred his plea; the phintiff replied, 
fka. that z/iver howJ of fF'. J2.'s came to his hands;, and he 

Kkewife averred his replication. Et per Curiam^ It h weU 
• Poflca BO. . concluded, for the matter is * new ; but if it had been 
exprefled in the condition, then he ought to have conn 
eluded his replication, {fn* hoc petit quod infusrmtur^ istc. 
But here it was out of the condition, and perhaps the de- 
fendant may have new matter to rejoin ; as, that the bowl 
was given to him, i^c. fiut i Sid. 341. is denied to be 
law. , 

6« Yate8 verfus Harlakendeiu 
[9 Will. 3. B. R.] 



Set Antea 
Where the 



I. T N covenant againft an apprentice / the breach afligned was, 

whole 1 that he (the defendant) penitus decejjit from his fervicc 

^e."vidlBull *^ ^^^^ * time, fa" abinde continue to fuch a time: the de- 

N. P. ft99. £r- fendant pleaded, that he did not depart from his fervice, 

^naflc 790, and continue from it as the plaintiff had alleged ; to which 

plea the plaintiff demurred, becaufe the whole time being 

put in ifllie, the defendant ought to have pleaded, he did 

not continue out of his fervicp for the time alleged in the 

declaration, nor for any part thereof. 

Holt^ Ch. Juft. In a general ifTue, as wafte for cutting 

twentv trees, the defendant muft plead, that he did not cut 

the faid twenty trees, nor any of them ; but it is otherwife 

in a collateral iffues as for inilance, in an a£lion of debt, 

upon a bond conditioned not to commit wafte, and the 

breach afligned, that he did commit wafte in cutting 

• twenty trees, it is fufficient for the defendant to plead he 

did not cut twenty trees modo W forma^ as the plaintiff 

bath alleged, for in fuch cafe he is only to meet with his 

i«?B?^ 1 ?oft! adverfary •, but upon the evidence, if it appear that he 

aSi! ' * cut down one trecj the plaintiff (ball have a verdift. 



7. Hall verfids Sticb. 
[5Wm.'3. B.R.] 

IN eji3ment for lands in the county palatine of Durham : Where the wof6 
Upon not guilty pleaded, th? plaintiff had a verdift jand f"P« PJt»i«n 

*^ .0'*^, 11*^ rr 1 i_ ^we left out, 

upon a writ of error broughti the error amgned was, that the iflue is only 
there was no liTues joined between the parties, foi the words mformiU thne 
fuper patr'mm were left out; butj>^ Curiam^ Here is an J^^.^^!^' 
affirmative and a negative, and that makes an iflue ; it is tive before. 
true • it had been better if thofe words had been in, but the * f 2 lO t 
omiflion of them only makes the ifTue informal ; fo they 
affirmed the judgment. 

8. Skinner vcrfus Kilby. 

[Mich. I Will. 3. Intratur. Trin. i Will. 3. Rot. 833.] 

IN covenant^ the plaintiff affigned a breach, in non-payment Where hoc pt- 
of rent: the defendant pleads, that be paid it^ far hoc pa- Vf^ vcriHcaie 
Kotuseft verificare; and, upon a demurrer to this plea, it carth.^8.' 
was adjudged ill, becaufe it was an affirmative to what 
went before, for that was a negative {viz.) in non^yment 
of rent, and therefore the defendant ought to have con- 
cluded to the f country, for other wife pleadings would be ^ yeK. ijS. 
infinite. Cro. Ctt. i6|« 

9. Allen ver/us Symms. 

[Trin. 6 Will. 3. Rot. 299.] 

tNDEBITJTUS ajpdmpfit againft Richard Symms^ who Whew one tf* 
•^ pleaded quod ipfe idem Richardus verfus quern ^ Isfc. is f^SlI^^^** 
called Richard SymondSf and traver/ed that he is called ther, it ought'to 
Richard SymmSy i*f hocy £s*r. The plaintiff replied, that be averied» and 
the defendant was called and known as well by one name "®'|^ condude 
as by the other, Iff hoc paratus eji verificare; and upon a , 

demurrer to this replicatloui per Curiam^ the defendant 
may well enough fav, that ipfe idem Richardus is called 
Richard Symmsy for lie may own his chridian name, and 
plead a mifnofmer to his furname. 

But in this cafe all is difcontinued by the plaintiff's 
replication, becaufe he averred his plea, when he ought 
to conclude to the country. Sed per Curiam^ Where one 
affirmative comes in anfwer to another affirmative^^ in fuch 
cafe it ought to be averred, and not conclude to the 
country ; but it is otherwife where an affirmative comes 
in anfwer to a precedent negative g therefore in this cafe the 

defendant 



2IO 3(ru£0 fofneO. 

defendant having added a traverfe to his pica, thr plain- 
^ -tifF ought to have concluded his replication to iflue, (vi».} 

AnZ*6?^yciv? * to the country ; for in pleas the traverfe is as a negative, 
138. Thomp. and every general negative muft conclude to the country; 

Kaft/Ent^r»ti ^° *^^' ^" ^^*' ^^^^ ^^^ mifcoticlujlon of the nflicaiion bad 
5,6^* ' made a difcontinuancL\ 

[ 211 ] 10. Loder verfus Loder. 

[Mich. 2 Will, 3. 5. R. Rot. 506. J 

Where thece IS TT^EBT Upon ^^w^ againft an adnihitjlrator cum iejiamenta 
an affirmative to IJ annex''; the defendant prayed oyer oi the condition, 
y^Je^matter^is which was, that W. R. (hould not revoke his will, and 
Bcw, it needs pleaded, that the faid W. R. did not revoke his will ; the 
dudtd toThc P^a^ntifF replied, that after the faid will the faid W. R. 
country. Doug. Hiadc another will, and thereby he did revoke the firft 
60. (430.) a will, is^ hocparaius eft verificare i and, upon a demurrfer to 
T.R. 439f576. this replication, it was adjudged, that though this is an 
affirmative to a precedent negative in the plea, yet the 
plaintiff needs not conclude to the country in his replica- 
tion, but aver it as he had done, becaufe in the replica^ 
* Antea 5. s. P. tion * new matter was fuggefled, and therefore he ought 
to conclude ist hoc paratus eft verificare^ 

II. Watts w/y&x Weft. 

[Pafch. 12 Will. 3. 1Ld.Raym.674. S.C. Holt559,I 

Wkere there 18 a A CTION againft the mayor for a falfc return, Is^c: 
plea in abate- tx ^j^^ praftice was agreed to be, that where the dc- 
SffuVu^^' fenciant pleads the general ijfue and it is not cnter^, he 
pleaded, if not may within ^«r days of the term waive that iflue and plead 
«iterc4, ihc (Je- fpecially, and if SunJay happen to be one of the four days^ 
waUc^V"^Poft. tnen Monday (hall be allowed 5 fo likewife where the dc- 
»74. S.C, Vide fendant pleads in abatement he may at any time after 
1 Cwmp. 168. waive the fpecial matter and plead the general iflue, un- 

lefs there is ^ rule made for lum to plead as he will (land 

by it. 

1 2. Marckar verfus Harris. 

[Mich- 4 Will. 3.] 



IN an aftion of debt fir rent; the defendant pleaded, 
that the plaintiff nil habuit in tenementis; the plaintifi^re- 



"Where nil ha. 
^uit in tene. 

•flue, the title plied, that he was pofleifed of the tenements by virtue of 

needs not be a Icafe for forty years, made to him by the Lord JVotton^ 

ftt foiOi.^^Poft. ^Yio had power to demifc the fame } and, upon a dcmur- 

252. 4 Mod. 7«. rcr 



ftt to thb replication, it was adjudged good, without fet* 
ting foTth the title, for nil babuil in tenemetiiis is the iflue ; 
mud the plaintiff* may reply, quod fatis hahuit in Unetmntis^ 
(vis.) in fee or tail, cs'r. ; and at the trial evidence may 
be given of any other eftate, becaufe the particular eftate 
alleged in the pleading is only form, where the iflue is 
ml kahuit in Ufumentis. 



SfuUgment* l^l^\ 



1. 'S^udgnunt (hall have relatim to the firft day of Tudgment fluH 
** the term, as if it was given on , that very day, ""^^ «i«tion t« 
Unlefs there \^ z wemorandum to the contrary, as where d»eieiin?*i bIl 
there is a continuance of the caufe till another day in the 35- Com. Dig. 
fame term ; per Holt, Ch. Juft. '!'««?• C 7. 

1* In trcfpafs for taking a gelding, the defendant iLutw. 135a, 
pleaded, that in fuch a county court, coram ^ feElatorilus 9x8- 
ijufdim curia per conftderationem curia dsbito modo recuperavit ^^ f Jltow'ou* ht 
verfus prad? the plaintiff 4/. tarn occafione cujufdam infultus to be fet tbrtb. 
{S* tranfg, eidem defenderi per pradici' the plaintiff, and J"^n^nt plead- 
fuch a one his wife Ulaf, quam pro mif. fcf cujagiis, (3'c.; Surt^thouT^ 
and, upon a demurrer to this plea, it was adjudged ill, anypkintjevied, 
becaufe here was a judgment in an inferior court pleaded »**• Vidci wat 
without any plaint levied ; and becaufe the names of the \lo\ Com!*'' 
fuitors are not fct forth (/i), and the judgment is pleaded Pleader e. iS« 
as obtained a;>ainft the hujband, when the action was 
brought againit hujhand and wife. 

3. After a rule to fign judgment, there ought to be After ■ni4 to 
four days before the juc^mcnt is figncd, and thofe four 'JS" i»<*8 j^nt 
days are computed excluiive of that day on which the fo^j!^* exd«^ 
rule was made, and of that on which the judgment was £*«• Vide x 
figfied } and this is becaufe the partv may have a reafon- ^*^' 5'^^* 
able time to bring a writ of error, if ne think fit fo to do ; 3^^' "^* 
but in the Common Pleas they (lay till the quarto die 

pojl without any rule, but that day is inclufive in that 
court, 

4. AJfumpftt upon two feveral promifes } one was found Judgment can- 
dor the plaintiff, and tlie odier for the defendant, and ^^'^^rt^Dd** 
judgment for the plaintiff as to one, and nil capiat^ is^c. wied forpaxt!* 
as to the other j fid Jit in mifericordia^ the defendant 

brought a writ of error, and afligned for error the omif- 

(tf) This would be aided by a vv ''a. Cartb.^i. 

fion 
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• s« a Cro. (Jon of thc words eat 'mde fttu dies Et per Curiam^ • The 
i^Us. "^BuNhat judgment (hall be reverfed for the whole, becaufe it being 
cafe is 6ncc de- an entire thing cannot be reverfed for one part and a^ 
Bied to be Uw. firmed for the other part. 

AJIcn 75. ^ 

Warrantor at- 5. Rcgula. Pafch. 15 Car. 2. B. R. It wa$ ordered 

tomey not to be by the Coutt, that an officer fhall not take any warrant to 

ft»n^ cuito^' confefs a judgment of any perfort in his cuftody, unlefs an 

urAfh an attor! attorney for the defendant is prefent, and fubfcribes his 

ney is prefent. name to fuch warrant. 

Poftca24. Vide 
• 1 Salk. 40s. 3 Bur. 1793. i Str. 530. aStr.9C2y 1245. Barnes 52. 

[ 213 ] 6. Banbury V Cafe. 

[Hill. 6 Win. 3. B. R.] 

Every judgment T)ER Kolt^ Ch.Juft. Every judgment mull not only be 
SIlfpi^**^d complete, but alfo formal j therefore if a qm war^ 

formal. ranto is brought againft the defendant for ufurping royal 

franchlfes^ and the Court fhould give judgment that he 
has no title, yet unlefs they go on and fay, quod ahinde 
excludatur^ it is ill : So in debt upon a bond, if the de- 
fendant plead auterfoits acquit in an a£iion upon the fame 
bond, and the judgment was, that he (the defendant) 

• 1 Vent 27, fliould recover damages, ♦far eat indejine die^ that is 
ll?ms^"'Cro^^ naught without faying further, quod querens nil capiat per 
34 J.' ' billamy becaufe difmt/Jion is no judgment in a court of 

law : And per Holty Ch. Juft. If trefpafs is brought for a 
trefpafs done in lands belonging to fuch a houfe, though 
it appear at the trial that the plaintiff had no title to thcv 
houfe, yet the Court cannot give judgment to turn him 
outj becaufe it was not judicially before them. 



7. Morrice verfus Green* 

[Pafch. 1 1 Will. 3. B.R.] 

What Iiijudg. tN this cafe it was held, that a judgment by nihil £cit 
nent by nihil J. -^ ^hcre one is in court, and required to make anfwer to 
what is objefted againft him, but he is filent and fays no- 
thing in his defence. 
Depwtuteincofl. 8. There is likewife a judgment for departing in 
taanpt^of the Jefpitc of thc Court, and that is where the party appears, 
and, being to attend that day, goes out of the court with- 
out leave of the Court; asm common recoveries^ where the 
common vouchee comes in and pleads nultort, nuldijpnfin^ 
. and then the demandant imparls generally, and not to a 
day certain ; and for that reafon the vouchee is ftiU 
obliged to attend the Court^ but doth not; then the 

entry 
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mtry is, popea ndem die revenit the demandant, and be- 
tanfe the vouchee is not there but is departed, therefore 
the demandant hath judgment. 

9. And kftly» There is a judgment by default ^ and what is a judg- 
that is where the party hath a day certain, and is de- °**"* ^ defattK. 
oiandable, and being demanded doth not appear, where- 
upon judgment is given againft him by default ; and 
thefe are diftinfk judgments, which cannot be ufed the 
one for the other. See Co. Entr. 269. a. Raft. Ent. 
133- *. 

1 0. Anonymous. [^^43 

[Mich. 10 Will. 3.] 

UPON a motion to (lay execution on a judgment, upon Where execm- 
pretence of an agreement fince the judgment entered : **<>" ^*" ^ 
Ftr Hdt, C3i. Juft. Where the judgment itfelf was con- ^^^^^ 
fefled and entered upon terms, the Court will lay their 
hands on it and fee it performed, becaufe ^ it is no more 
than a conditional judgment at firfl: ; but where the judg- 
ment b abfolute at firfl, there the party fhall be put to 
his action upon any fubfequent agreement concerning it, 
or may bring an audita querela^ for the Court will not flay 
execution upon a motion ; and in this cafe the Chief Juftice 
faid, that he did not pretend to difpenfe equity at large, 
but only by the confent of the parties, upon a rule of 
Court, 

II. Kerle verfus Clifton. 

[Trin. iWai.3. B.R.] 

UPON a writ of error in JJ. R. to reverfe a judgment in Up®" » writ of 
C, B.^ the defendant in error pleaded a nleafe of f^Ji^f" |; J^ 
errors; and, upon a demurrer to this plea, it was doubted a"i^eofer- 
what judgment fliould be given, for the firft judgment rors, thejudg- 
bcine erroneous, the court could not afErm it: Sed per ">«?^^«^*^ "'' 

^ . -f • . 1 nut I ^ capiat per brcvc. 

Curtatn, a ml 4:aptat per breve mall be entered. sho. 50. Str. la;, 6Sj. 

12. Wcftern verfus Crefwick, 

JUDGMENT againft the defendant in an aftion of 4 Mod. 16 r. 
debt on a bond, and upon z fieri facias dire^ied to the 9°°^* ^*" ^ 
flieriff he took fome of the defendant's goods and fold i;jS*fow'a^ndrf! 
them, afterwards this judgment was {a)[reverfed'}\ and terwatds'the 
pona motion to bring the money into court for which j^^^iiincntwn 
thcj were fold, or to pay it to the defendant him- guia£ vwT 
felf, the Court will make no rule, for the gopds might be a SaJk/5^3. 
fold for lefs than they were worth 5 therefore rfie defendant ' C'<»»P- 37*' 
cnay bring an a&ion of trefpafs, if the plaintiff doth not 
agree wita him. 

(«} Setajuie. 
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13. Davenant verjus Rafter. 

BTo material Af- JUDGMENT in C. B. by ml d'mty and upon a writ of 
^^^l^^^^ J error in B. ij,, the error afligncd was for want of an 
atget. * original; the defendant in the writ of error pleaded a r/-« 
leafi of all errors i the plaintift* replied, that the releafe 
r 215 1 fet forth by the defendant recited a judgment obtained 
by him for 600/. debt and damages, ultra mi/ (^ 
cujlagtay and that this releafe was of errors in that judg'^ 
ment ; but the judgment on which the Mnrit of error was 
now brought, was for 600/. debt and damages only^ and 
therefore this mud he another judgment; and if fo, then 
the errors in fuch judgment are not releafed. Zed per Cu» , 
riam in C. JS. If the judgqient is by confeilien, it ]M al*' 
ways there entered pro debito ti damnis^ without any fur* 
ther addition ; but in B. R. it is entered tarn pro debito isf 
damnis^ quam pro mi/ {ff cuftagiis; but between damages 
and cods there is no material variance, for danuges in-' 
elude cofts. 

14. Standfafl verfus Chamberlaintf^ 

5 Mod. 205. I N ejectment, the plaintiflF had a verdi£l at tlie aflizes ; 
fud*" ^nf ii'^ned ^'^ Curiam^ the judgment ought not to be Ggned till 
four days after fi^^ ^^ ^^ ^^^ return of the poflea^ which happened to 
the return of the be on the.6/£ of Majy and on that very day the judgment^ 
^^' was figned ; but the plaintiff did not take out execution till 

two days after the figning the judgment, fo that the de-« 
fendant had time enough either to bring a writ of error^ 
or to move in arreft of judgment ; yet becaufe it was 
figned on the fourth day aftcfr the return of the pofitOf 
when that day ought to be exclufivei it was adjudged to 
be irregular, and therefore the judgment was fet afide, and 
the party had rcftitution. 



giiriOJittton. 



diSToL'^fwck. ^' 'T*Hl^j»>rifdiaionof rrr/^-5/?frfl/«wr//ari 
<iaft!cS**^m " incident or principal; and then it is either firom 

*iifc«. the nature of the thing, as caufes niatrimomal and tefia^ 

mentary, or from the perfon, as beating a clerk, or from 
the placej zs/colding in the church^yard, cutting trees there, 
or contemptuous words fpokcn in court- 
la 
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2. In fome caufes the fpiritual and temporal courts Where botk 
liayc a concurftnt jurifdidion ; as where a man is entitled """* **'''^ * ,. 
CO a fenfictt by pre/cription, he may fue for it in either diiaionT* ^"" * 
coort. 

♦ 3^ Now, as to pleading a jurifdiftioni it hath been ad- ' l*^"*'* *4» 
judged, that where an indebitatus ajfumpftt was brought in ^j^.^' }^^^^ 
Durham pro mercimoniis venditis, without faying tbidem^ be intended co be 
this is good ; for a court of a county palatine is iin original o»^of thejurif- 
fuperior courts and therefore it Ihall be intended, that the \ ?* >^ -• 
contra£l was made within xht jurifdiclion^ though it is not L ^ ^^ J 
fet forth in the declaration \ for nothing (hall be intended 
cut of the jurifdi£iion of a fuperior court but what fpe- 
cially appears to be fo. 

4. So where matter of aggravation is not laid to be Sid. 341. When 
within the jurifdif^ion of any inferior courts yet if the ^5>""'*i^d* 
caufc of adion be laid to be infra jurifdiBionem^ it is well fra*|Urifdiaio^I 
enough. 

5. Cafe for words /^ qtiod flie lojl her marriage^ if the R«y.63. 1 Lev. 
fpcaking be laid within the jurifdidion, and not the lofs |^' '53- ^jd.^ 
of marri^^e likewife, it is ill, becaufe that is the caufe of words muft be 
adion ; otherwife, if the words had been aftionablc in w<* to be fpokca 
themfclTCs. Lt^"'""* 

6. In all ajfumpftts the confideration mud be laid to be sid. 105. in all 
infra jurifdifltonem. tOumpfitiitmuft 

"'*''' be infri jurifdittionein* 

7. An agreement was made within the jurifdiftion of i Vent 100. 
Ac Marjhalfea to carry goods to Tork^ an afumpfit wiU ^^^J.^^fLt 
not lie in that court, as upon an agreement to carry goods to lieforcai.ying 
Torl^ becaufe the carrying is out of the jurifdiftion of that goods extra jurif*^ 
court; but the plaintiflF may declare generally, that the ***^*®»* 
defendant being indebted to him for carriage, he promifed 

to pay, fo nothing will appear to be out of the jurif* 
diQion. 

8. Cafe lies againll the plaintiff for fuing him in an 1 Vent. 75; 
Inferior court, where the caufe of aftion arifes out of its ^2bio/«oun. 
JttrildiiElion. 
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i; The Queen vcrfus Burnabyv 

[Trin. 3 Anns, iLd.Raym. 90©. S.C] 

X Saik. i8r. T TPON a certiorari^ a convifKon before two jufficcs fof 
+*^Cro%Vi^' cutting down fcvcral lime-treeis in the * night-time, 

5 RctpTt. john^t being removed into B* R. the defendant offered to plead> 
ttfe. Where pro^ that lie had t o title to the trees^ but three of the judges 

5r n^thc'^Stos ^^^^ ^^^ ^"^^^ *^ V^^^\ ^'^^ '^ *^ juftices had no juriA 
h^'nojttrif. difUon, as they had not, M property had been the queftion 
iidioa. before them^ then an adlion lies againft thofe juftices, 

and againft him who executes their order ^ but if they 
had jurifdi£iion, then B, R, hath not power to queftion 
their judgment, therefore this would be altogether new, 
and without precedent. But Hoti^ Ch. Jiift. held that St. 
yohr^s cafe was a precedent ; and though the roll could not 
be found, yet it was and muft have been done fo in that cale, 
otherwife the point could not have come in queftion \ thaf 
it is as reafonaole to falfify the proceedings of the Juftices 
by this pka, as it is by aQion to be brought againft themf 
that if J?. R. confirms this order, then no aSion will lie 
againft him who executes it, becaufe he a£ts h^ the aU' 
tnority of this Court, and that there could be no reafon 
for him to give an authority and aid a fiat to a thing 
which ought not to be done : But this convi£lioa was. fet 
afide for another reafon, (v^.) becaufe the number apd 
nature of the trees were not exprefied* As to the objec- 
tion, that they were fo fmall they could not be numbered^ 
the anfwer was, if they cannot be numbered, then it 
ought to fet forth fo many huniles^ faggots^ or loads^ for 
the number or quantity ought to be certain in this cafe, 
as well as in an a£lion of trefpafs, becaufe th^t is to be 
the meafure of the damages ; and if that had been done, 
then this convi£lion would have been a good plea in bar 
to an action of trefpafs for the fame cutting. 
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i. TurATTER of jifftificatlon cart never be given in Matter o/juftt. 
J^^ evidence^ but where it cannot be pleaded; there- ^cttjon caiuiot 
fore in irej^fs upon not guilty pleaded, fin ajfault demefne S^/ce7bu?Xrt 
Cannot be given in evidence \ but it is otherwife in an in- it cannot be 
£SmaUfor murdety tsfc. ^ Pleaded. 

2. In trefpafs for entering his clofe, treading down i Saand. 27. 
hisgrais, znd/eeding bis Cattle there; the defendant pleads, where a man 
that W. R. bad common tiere, and appointed him (the dc- t^°p2,f *nirf/ 
fendaat) to look after his cattle, and that he entered to hecoafeiaiu 
fee them, ^ua ejl eadem tranjgrj^io; and, upon demurrer 
to tliis piea, it was adjudged ill ; for the defendant jufti- . 
fied his entry only, and not Hit feedings and a man cannot 
jyfiify a trefpafs unlefs he confefs it ; but here the defend- 
ant did not confefs it, theremre the plea being entire, the 
jnftification is bad for the whole. 

3« In trefpafs for an a/faulty beatings and woundingj i Saund. r4. 
and evU sntreaiingg the de£endant'as to the ^wounding The juftificadoii 
pleads not guilty, and as to the rcfidue, that being church^ "h^^° ^ co. 
fUBrdtnjf the plaintiff fat in the church with his liat an 62. a! mar. pi. 
his head, and they pulled it off, qua eft eadem infulf^ wr- *7« * Cro. 27. 
ieratio l^ maletraeiatto ; this was adjudged no juftification^ * ' *** ^^^' 
becaafe nothing was faid as to the beatingy tamen quarey 
for trefpafs to the per/on imports a beatings but it feems 
rather to be an affault* 

4* Trefpafs quare vi (sf armts he affaulted and beat ^ I'^tw. 931. ^ 
the plaintiff, and UkA and imprifined him ; the defendant J^j^t repJfgZ 
as to the ^rr/, ajfaultlngy and beatings pleads not guilty; nant. iKoU.^ 
as to the talcing and imprifoning him he juflifies under a i?^* 
/iw^ toarreft him: This was adjudged ill, becaufe re- 
pugnant for the defendant having denied any affanlt and 
Battery, afterwards confeffes it, by juftifying the taking. 

5* Trefpafs for beating his fervant per quod fervitium » RoM- R«P' 
mnjfitt the defendant juilifics the battery, but faid no- ^oi'to part.*^"^*' 
thing as to the lofs of the fermcei and, upon a demurrer to good. Tho. 
the plea, it was infifled, that was the principal matter to ^n^* 39o» 
which the defendant had not given any anfwer. &ed per 
Curiam^ the lofs of the fcrvlce is the confequence of the 
battery, and that being judified, is a fufhcient anfwer to 
the reft. 
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6, Swinfted verfus Smith. 

[Mich. 8WiU.3. B.R.] 

#tSaIk.4oS. 'THIS cafc IS rq>orted in • i Saft., by the name of 

££^it^MA Svnnjliad ytx{M^ LyddaU. It was an adion of /rj^/r 

im pm* fof sn aflault, battery^ and falfe impri/onment, and far 

keeping and detaining the plaintiff, quoufq. he paid the de^- 

Jtndant \\s. The defendant juftified under an order of 

tkt Court of Cotifcience^ isfc^ by virtue whereof he took 

and imprifoned the plaintiff, and detained him until be 

paid 10/. 4</., ifc, Andy upon a demurrer to this plea, it 

was obje£^ed| that it did not anfwcr the declaration, for 

that was for detaining the plaintiff, quoufq. he paid 1 1 s.^ 

and the plea is, that he detained him, quoufq, he paid 

10/. 4//./ fo where a man declares in an a£lion of trefpafs 

for taking eleven Jbeep^ it is no anfwcr to juftify the taking 

ten oftUm: fo like wife, if the plaintiff declare for falfeU 

imprifoning Wmfot three daysy it is no anfv/er to juftify 

for two days : But on the other fide it was argued, that 

the gjfl of this oBion was for the falfe imprifonmenty as in 

trefpafs for taking his horfe, and immoderately riding him t 

the defendant juftified the taking by the plaintiff's leave, 

but faid nothing to the riding; and, upon a demurrer, that 

was adjudged a good plea, becaufe the gift of the a£lion 

was the taking the horfe, and the immoderate riding was 

only an aggravation of the trefpafs, and tliis was Bringh 

and Morrises cafe. Hill. 2^ ^ 28 Car. 2. B. R. Et per 

Holty Ch. Juft. in the principal cafe $ the quoufq, is only 

an aggravation, for the adlion was not brought for taking 

the If/., but for xht falfe imprifonment and detaining the 

plaintiff quoufq,^ (sTc. : as m trefpafs for taking three (Iieep, 

every (heep is the caufe of the a&ion, {viz.) part of the 

caufe, and fo for imprifoning the plaintiff ^r three days: 

•and therefore the taking every flieep and imprifoning for 

•every part of the time muft be anfwered: It is true, if 

the plaintiff had been to pay 10/. 4^. only, and that 

f Moor 704. ^fter it was paid, the defendant detained him till he had 

ft s«oiid. 5. paid Sd, more, that might have been material, but then 

Rfaqi** jlcT. *^ plaintiff fliould have fet forth this matter in f a repli* 

31. cation ; fo this was adjudged a good plea. 



7. Sheppard ver/us Tailour. 

5vfti£eatioii «a- iN replevin for taking fpc difhes^ the defendant juftiCed 

kA€oiirub^ under a judgment in a Court Barony and a levari facias 

^, ' awarded, by virtue whereof he took the Sfties; and, upon a 

demurrer Xo this plea^ it was adjudged to be ill, becaufe tlie 

escecutioa 
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execuUon upon a judgment in a Court Baron oaght to be 

by dtftringas^ * and not by levari facias^ unlefs there is a 

fpecial cuftom to warrant it i beddes, the defendant x Wiif. 316* 

(hould not have begun his plea with the judgment, but t^^'J^: 

fbould have gone on gradually, (viz,) he fhould have j m!*24. ** 

fliewn that there was a plaint levied, &r., and taliter pro* 1 StUe. 107. 

cejfumfuitjuptrindey that a judgment was obtained^ (9^^. 



8. Freeman verfus Blewitt. 

[HUl. 12 Wm. 3. I Ld. Raym. 632 S.C] 



mm 



'T% ULED^ HoIt^Ch. Juft. in this cafs, to which the i Salk. 400. 
*^ Court agreed, That in trcfpafs, if the flieriff or other ^JJf^*°J„j^ ^ 
principal officer juflifies by virtue of a capias or any re- mJrn«bie"%»rit* 
turnable writ, he mud fhew that the wric was returned^ he muft Oww 
but not if he juftifies under a replevin or an alias replevin; ^" tbt wrU^MU 
for thefe are not returnable writs, but a pluries replevin is 
returnable ; for the writ commands the (heriff to replevy 
the goods, vel caufam nobis fignificarei therefore he mull 
return the writ, otherwife this inconvenience might hap- 
pen, (vis.) that if the defendant fhould appear and be 
nonfuit (for he is the firil a£tor) the Court would be 
at a lofs how to give judgment, whether /re retort^ ha* 
iend*^ or a capias in withernam^ or a mere nonfuit. 



9. Searle verfus Bunnion. 

IN trefpafsy fsV. The defendant pleaded, that he was « Mod. 70. 



Where a mta 
may jurtify ofi 



P^jOyf^tl oi xht locus in quo, Wr., and fo juflified the taking 
the cattle damage-fea/ant ; and, upon a demurrer to this hit'pofflffwn'* 
plea, it was objeded that it was ill, becaufe it is not without Diewinj 
fufficient for him to fay generally, that he was poffeffed^ * ^^^^ ' ^*^* 
Wf ., for in pleading he ought to fliew the commencement ^ ^{^^ ^A\ 
of his term : &ed per Curiam, where trefpafs is brought, 
and the defendant will juftify by virtue of any ^particular • Yelv. 7S« 
ffiate^ there he mud fhew the commencement of fuch ef- ^'^J^";.'^?* 
tate or title; but where the matter of juftification is colla- Lutw. 1492! 
teral to the title to the land^ (viz.) where the title can 
never come in queflion ; there fuch a juflification as m 
die principal cafe^ is good. 
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Rfl* Spdtt. S. ^r ^HE Saxon laws were all unwritten;| till EthelreJb^ 

'''the firft Chriftian king, publilhed ihem in writingr 

Seld. on ForttT' 2. And thofe laws had a mixture of the Briti/b eu/hmip 

cue, cap. i7t and the Danijb laws had a mixture of both \ but William^ 

f ^' 7^ called the Conqueror^ made a new model of themi for fomc he 

approved and fome he rejeded ; and added more, of which 

there was a copy in Rowland Mif^ under this tide, c/s 

font leges & les cuJtonUs que le roy IVitliam grant^ a taut U 

people de Angleterre apres le amqtiejl de la terre icy^ Is^c* 

3* .Mr. Seldefi tells us, that ti^ Roman, ^ows were in 
ufe in Britain^ for they had federal colonies here, and each 
pi thefe colonies was governed according to rite Roman lawst 
but compares thepii to a (hip, which, by long and frequent 
9)ending, had nothing left of the firft materials of which 
\x. was made. 

4. And as to that queflion, When and how began our 
common law ? he tells us, it is a trivial queftion, and thai; 
it began as the laws of all other dates, {yiz>) when there 
fir(t*began to be a (late in the land. 

5. Laws are divided into arbitrary or natural laws; the 
laft of which are eflentially juft and good^ and bind everjf 
where and in all places where they are obierved. 

6. Arbitrary laws are either concerning fuch matter 
as is in itfelf morally indifferent \ iii which caf<^ both the 
law and the matter anti fubje£k of it is likewife indifierent» 
pr concerning the natural law itfelf, and the regulating 
thereof. 

7. Now all arbitrary laws are founded in convenience^ 
and depend upon the authority of the legiflative power 
which appoints them, and both are for maintaming public 
order. 

8. Thofe which are natural laws are from God^, but 
thofe which are arbitrary are properly humane and pol^ive 
ihditutions. 

9. Upon the M-hoIc, we may confider the world as one 
univerfal focicty ; and then that law by which nations are 

f 222 1 governed, is Cdilcd jus gentium^ if we confider the world 
^ 91s made up of particular nations; then the law which re- 

gulates the public order and right of men is cMcd Jus pui^ 
licum : jind that law which rcgiUates th^ private right of 
men is called y'M^ civile., 
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I. Layton ver/us Field. 
[Hill. 13 Will. 3. B.R. Vidc2Salk.4i3.] 

pER Holtf Ch. Juft. Where a leafe is made at will, the LdTeeatwiU 
^ Icffec, after a quarter of a year is commenced, may cannot deter- 
determine his will, but then he muft pay that quarter's ™ft^^'u«I^ 
rent; and- if the leflbr determine his will after the com- of« year com- 
mencement oT a quarter, he (hall lofe his rent for that menced, without 
garter : But if a leafc be made from year to year, quamdiu JJf.*°^*^**' 
pmhahus pariibus placuerit \ in fuch cafe, after a year is com- 
menced, neither the leflbr or the leflee can determine their 
^wills for that year, becaufc they have willed the cftatc 
pertain for fo long time. 

2. Germaine verfus Orchard. 

[Trin. 6 Will. 3.] 

THE cafe was» lejfee for years of lands granted ^cfaid 1 Salk. 346. 
lands to W.R,^ his executors, adminiftrators, and ^^"^[^el^s 
afligns, habendum to him and to his executors, 55*^., after f^W^R. habind. 
ibe death of the grantor and his wife : Adjudged, that by to him and his 
ihe grant of the lands generally, the grantee is tenant only J^^'^^j" "^^ 
at will to the grantor, that being eftate enough to fatisfy k. tiic ieflbrand 
the grant \ for it doth not appear that by a grant of the ii" wife, hi* 
lands the grantor intended to pafs liis whole intcrcft and pjj^j/"^*'^* 
term : But this judgment was reverfed in the Ej^chequer- 
chamber ; and there it was held, that if J. is poflcfled of 
Black-acre for a term of years, and grants it to W. R. (not 
faying, and to his executors, nor for what term and in- 
tereft,) in fuch cafe IT. i?. is only tenant at will to the 
grantor j but if he dcvife Black-acre to IF. R.^ the whole [221} 
eftate paffeth ; for if it fhould be an eftate at will, it would "• 
either never begin, or determine as foon as it beg^ins. 

3. Anonymous^ 

[Pafch. 4 Anns, B.R.} 

PER Curiam^ obiter^ it was held, That a grantor lu- Diftrence where- 
thority to, come upon my lands, and to hunt there, is Jj^t" *°nJ"' 
but a li^ence^ and no more ^ but if it is to take the profits, wherean bcexdt 

P 4 it 
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it IS a Icafc at will ; fo if it is to take the profits for a year, 
it is a Icafc for a year, for this paflcs an intcrcft j the other 
is only an authority to do particular zCts (a). 

(4) Tlus is part of what is faid fer Curiam, in the ^en and fTinur, 2 iaVt. 587, 



Jlegacp, 



(igtqr it fu^e 

Id Spiritttii 
Court. 



Sid. 44* Where 
it U pajible ouc 
of ltn4*» the re- 
medy is In Chan- 
cery. 

Whete an execu- 
tor U not bound 



I Ch. Rep. 157* 



[Z24] 



T CH. Rep. 198. 
^I4rtin V. Clerk. 



Knor 713, 



X. nr HE' cognizance of a legacy properly belongs to the 
^ Spiritual Courts, for fuch bequcfts were not good 
at common law, the rule being poft tmrtem tunc tua nm 
funU 

2. But^this mud be underftood where a legacy is devifed 
generally 5 but if it is payable out of the land, or out of 
the profits of the land, an aftion of the cafe lies at com- 
mon law, but the ufual remedy. is in Chancery. 

3. The teftator being poflcflcd oifeveral Uafes^ dcvifed 
them to his wife for lite, remainder to his fon for life; 
and he owing fevcral debts, the wife paid as far as the 
goods and perfonal chattels went, and aflcnted to the le- 
gacyi and died, there being feveral debts ftill unpaid; then 
her executor article^ with thofe creditors to convey a leafe 
to them, and they exhibit a bill in equity againft the exe- 
cutor and the fon, to have a conveyance, and the Lord' 
Keeper Finch decreed a conveyance 5 for firft, an executor 
is not bound to pay a legacy, wnlcfs he hath fccurity given 
to refund, if there are debts ; and the reafon is, becaufe a 
legacy is not due till the debts are paid, for a man mull 
be juft before he is charitable ; and therefore, if a legacy 
is paid, it remains ftill in the hands of the legatee as a 
legacy \ but if the legatee alien bona fde^ the creditor is 
defeated, for he had a title, and the purchafer {hall not 
be prejudiced by this triilt for creditors: Now in the prio- 
cipal cafe, an alien t to a legacy will not do any more tha^n 
an aftual payment would have done. 

4. A fum of money devifed to W". i?., to be difpofed as 
the teftator fliould appoint by a private note: now, if there 
was no fuch note or appointment, then it is a leeacv to 
^.^•himfelf. ^ ' 

5. Legatee of a term muft not plead that it was dc* 
vlfed to him, and that he entered; but that he entered by 
affent of the executor, or virtute le^ationis^ 



( 2i4 ) 

JUbth 

1. The King verfus Alme & Nott. 

[Trin. II Will. 3. B. R. 1 Ld. Raym. 486. S. C. called The 
King v, Orme and Nott. j 

INDICTMENT for a libel againft fcvcral fubjcas, tsTc, Whit ihaii mifc» 
to the lUTV, unknown. Et per Curiam, Where a writing ■ ^ii^» ****^ "^ 
which mveighs againlt mankind in general, or againlt iHawk. ch.7> 
a particular order of men, as for inilance, men of the f. $» 
gown« this is no libel, but it muft defcend to particulars 
9nd individuals to make it a libeU 

2. The Queen ver^s Drake. 

[Mich. 5 Anns, B. R.] 

INFORMATION againft the defendant, fetting forth, i Saik. 660. 
that he being evilly difpofed, life, did make a libel in- '"j^?!? *5i?''. ^* 
titled Mercuriuif containing divers fcandalous matters inoncJor^froa 
fecundutn tencrem fequen\ and fo fet forth fome paragraphs , the libel itCelf, 
and in one of them there was the word ncc inftead of w/i, "°^ 8^* 
fo that it was not literally the fame as in the libel ; how- 
ever it did not alter the fenfe ; but upon not guilty pleaded, 
this variance being perceived at the trial, the counfel for [ ^-^5 J 
the defendant infifted, that it might be found fpecially, 
which M'as donej and afterwards, upon arguing this fpe- 
cial verdi^, judgment was given for the defendant: It 
was objected againft him, that this variance was im- 
material, and that in every afliou for words the plaintiff 
ufually declares, for fpeaking hacAnglicana verba fequentia ; 
but it i^ not neceflary to prove every word j therefore to 
make every literal omifiion or variation fatal, would be to 
m^ke this a£tion impraf^icable. But per Curiam, The 
♦ tenor is the tranfcript copy of fome original, to which it • Poftcjj. S. P» 
may b^ compared, and therefore there can be no tenor of 
words fpoken, becaufe there is no written original ; but 
there may be a tenor of a writing, which word always im- 
ports a true copy of the thing written, and confifts in 
identity. Et per Holt. Ch. Juft. A libel may be defcrlbed 
either by the fenfe or by the words \ and therefore an in- 
formation charging, that the defendant made a writing, 
containing fuch words, is good ; and in fuch cafe a nice 
^xa£tnefs is not required, becaufe it is only ^ defcription 

of 
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of the fenfe and fubdance of the libeL But an inform 
mation, charging the defendant with making a writing 
fecundum tenorem fequentem^ there the written libel, and 
that fet forth in the information, muft exa£Uy agree, 
becaufe every word in Ae information is a mark of de- 
/cription of the very libel itfelf ; fo in trefpafs, quart 
ciaufutnfregUy lie. if the i^aintiflF fets forth die buttalU and 
boundaries of his clofe, and fails in the proof thereof, he 
cannot recover ; becaufe he is obliged to prove his defcrip^ 
tion ; and there is no difference between wrongs done by 
words and by things. 
fhrer. aos* 3. Words are tranCent, and vaniSi in the air as foon 

* Hob *i»a! ** fpolten, and there can be no tenor of them, as hath been 
YeW- 46, 152?* already obfcrved, and therefore an identity is not re((uired; 
c Rep. 51- ^'0- and though the jury find fome omiffion&, it will be Ai£- 
?c'' «j^'... cicnt if fome lie proved, and in fucb cafe the phimiff 
Co. Eat. 508. Ihall recover ; but when a thing is wntten, though every 

omiflion of a letter may not make i, variance, yet, if 
Aich omiflion makes a word of another fignification, it ia 
fttal, 

4. Cropp vtrfus THncy. 
[Mich. sWai.s. B.R.] 

jwituodo,wlicx& T tPON ft writ of error on a judgment in an a£llba otv 
good. \J the cafe, wherein the plaintiff declared, that he ftood 

to be elefted for a member of parliament^ and that the de- 
fendant caufed a Mel to be printed of him with thefe 
{ 226 1 words, as fpoken by the plaintiff (wz.) Tkere is a %var 
tuM France, of which I can fee no end^ unlefs the young 
gentleman on the other fide of the water (innuendo the prince 
of Wales) be reflored, per quod^ he loft his ele£lion, ad 
damnum, {^r., diere was a verdift for the plaintiff, and 
judgment in C.B.i and now, upon a writ of error in A Jf ^, 

• 3 Cro. 418. i^ ^28 infifted, that an ^ innuendo cannot beget an a£tion, 
»Rep. JO. Roll, nor make that certain which was uncertain before, aftd 
Hob. Z*^i'ro11. ^^^^ '^^'^ ^^^ "° fcandal ; and if fo, this was not a liheL 
Rep. 14. aWU^ Sed per Holt, Ch. Juft. Scandalous matter is not ncccffary 
fon403. to make a Ubel, it is enough if the defendant induces an 

ill opinion to be had of the plaintiff, or to make him con* 
temptible and ridiculous ; as for inftance, an a£lion was 
brought by the hofband for riding Skimmington, and 
adjudged that it lay, becaufe it made him ridiculous, and 
expofed him. Every man undtrftands who is meant by 
the young gentleman on the other fide of the water ; if 
words are faHe, the defendant m;iy jufjtify in. an a£tipn^ 
, but not m an indichmnt^ 
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5. The King verfus Bear. 

[HilL 10 Will. 3. B.R. jLd.Raym.414. S.C] 

INDICTMENT for mahing^ ^ritingj comptftng^ Mid c6!- % Salk. 417. 
ied^ing fcveral lihelsy in um quorum contimtur inter alia^ 
juxta tenorem et ad tffe^wn/equen*, is^ct after a vcrdifl this 
was held good^ forjuxta tenorem imports the fame words; 
for • tenor n a traiiicript, which it cannot be if- it diflfers • Anteii. S.P^ 
from the libel ; if it had been ad effe3um fequerP ^ it would 
aet do, for that might import an identity in fenfe^ but not 
ia word«. 



J^imitatfoit of :2l(tton. See [227] 

Evidence, $. 

!• Collins verjus Denniqg. 
[Hill. 12 Will. 3. B.R.] 

ASSUMPSIT^ in which the plaintiff declared, ttat the Wkcre non iH 
•'? defendant being indebted to- him (the plaintiff) in f"mpfit infra fe« 
2p/. promifed to pay it upon demand^ and that he (the J?e"«?*i" mST 
plaintiff) had on fuch fi day and place demanded it, but. 444. S.c. 
the defendant refufed to pay it; the defendant pleaded 
IfQ/f ajfumpjit infra fex annos, ^c, and upon a demurrer to 
diis plea it was infilled that it was ill, for it fliould not 
be non ajfumpjtt^ but aSio non accrevit infra fex annos, fffr./ 
Wcaufe the duty ariies from the demand, and hot from the 
propiife: But this objection was not allowed, for payment 
upon demand is no more than what is implied by law (a). 

ia) If the promife had been of a debt till demand, it might be other* 
^olfa.cerai diing, which wqald create no wife. Bull, N,P. 151. 

2. Ewers wr/Z^x Jones. 

[Mich. aAnnae, a Ld. Raym. 934. S.C. Comyns I37,S.C.] 

LIBEL in the Adtniralty by the feamen againd the owners 6 Mod. 25. S. e« 
for wages ; the defendants pleaded the ftatutc of limi- ^'*^"^« «>« w^ 
tations, (v/2.) That it appeared by the libel, that no fuit.was P*"****' 
profecuted for this matter yirithin fix years, whereas they 
ihould have pleaded direfllyji, that no fuit had been brought 
within fix years after the caufe of »£lion accrued; and if 

the 
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the ftatute had been rightlj pleaded, it would have been 
a good bar} fox ffrHoit, Cn. Juft. though the ftatute doth 
not extend to cau/es maritime^ fpiritual, or eqtiitabley but 
only to duties at common law, yet mariners' wages are a duty 
at common law, and, if fued for at common law, the ftatute 
would have been a good bar. 

3. Hyde ver/us Partridge. 

[Pafch. 1 Annx^ 2 Ld. Raym. 1204. S. C] 

ft SaOu 4H. T JPON a motion for a prohibition to the Admiralty, 
Sje^ftrtiiteM-" fuggefting a contraa at land, and a fuit for wages 

teodttomarmCTs thereon by the mariners againft the owners, upon an out- 
*?*' o -I ^^^ * bound voyage, and that he had pleaded the ftatute 
[ 228 J of limitations in that court {a)', which plea was reje£led, 
for that the ftatute did not extend to caufes maritime, tsfc, 
and that it wa3 no plea in bar to a tru/i or to a legacy: and 
now it was infifted for the prohibition, that the common 
law had a proper jurifdiftion for mariners* wages, and that 
the fuit might be as well brought for fuch wages in the 
courts of common law as in the Admiralty $ fo that the 
Admiralty had at moft but a concurrent jurifdiflion in this 
cafe with the courts of common law, and that only by in- 
dulgence of law, which ought not to be extended fo far 
as to fuffer them to proceed in the Admiralty otherwife 
than thev might at common law: Et per Holt, Ch. Juft. It 
is a queuion among merchants, Whether mariners' wages 
were due for outward-bound fliips? But per Powel, Juft. 
Whetlier they are due or- not, is a queftion properly deter- 
minable in the Admiralty ; and he queftioned whether 
r the ftatute could be pleaded to a fuit in thtfpiritual eottrt 
for laying violent hands on a clerk; znd per Holty Ch. Juft. 
clearly it would be no plea in that cafe, no more than it 
would be to an indi£lment at common law, for that is a 
profecution of a public nature, pro refcrmatione mortem, 
and not a private adtion of the party to have recompcnce 
in damages, the rule was for tlie plaintiff to take a prohi- 
bition, and to declare upon it. 

{a) He pleaded, that the contra£l principal point* it is provided hyjitu. 

was made ten years before ; which was 4 Anne, cL 16., that the ftatute of U« 

held an immaterial plea. Fide the mirations Oiall extend to theft fuitt^ 
Report \u iA. Rajmond, As to the 



4* Morfe vtrfus Braxton. 

[Pafch. ixWm.j. B.R.] 

CASE» C^r. in which the plaintiff laid his adion In Nvr^ An ori^iflalta 
folk: the defendant pleaded the ftatutc of limitations} one county cm* 
the plaintiff replied an original taken out in fiafo/i, upon ^* ™i;|^^ 
which they were at iffae, and the plaintiff had judgment county, vide 
in C B.$ but, upon a writ of error in B. U., that judgment * Skik. ^ao. 
was reverfcd, becaufe an original in one county cannot 3 • • o»- 
maintaun an aflion in another county. 

5* ScanJddum magnatum is not within thtjiatute 2 1 ^ac* Word< whlcli 
cap. id., nor flanderous words, which are adlionable only ««*^»«»We«« 
by reafon'of any fubfequent lofs or damage, nox Jlandering ftatute. Lk* 
a title ; but flanderous words, which are pcrfoual and Rep. 34^* > ^^ 
•Aionable in ihemfelves, are within the ftatute. 95- Cro.Car, 

6. Where the plaintiff is beyond fea^ his cafe is not where thepWn. 
within the ftatute j but, if the defendant is beyond fea^ it is tUF is beyond ie» 

7. Where an aGion is barrable by this ftatute, a new w^iew a new 
promife will revive it ; fo it is of an acknowledgment, JilJ^thellaionl 
oecaafe that is evidence of a promife. Vide i Sidk. 29. 

• 8. A latkat taken out and continued is a good avoid- » St«. 550. Buiu 
aace of the ftatute, for it is a demand. ^BrVep! ini. 

*£229 ] 
(a) The law* in this refped, is altered ; fiat, 4 tff 5 Jmb. cbs 16. 



^mhmtns. 



1. Wilkins vtfffts Mitchell. 

ITrku wWill. ). I Ld. Raym. 348. S. C. And fee the 

Note in Ld. Rayin. 348. ^on^ra.] 

|N an afilon of debt for rent brought in an inferior court, Mindim« de. 
* the plaintiff was nonfuit, wliereupon the defendant nied, wbetc tiit 
iiad Judgment; hut they rcfufing to execute it, j5. R. was ^^^*'^ *"''" 
Xnovcd for a mandamus^ but it w-iS denied, becaufe the de- \tmfA^^ v^ 
fendant iiad a legal remedy, {viz.) by tlie writ ^ execu- »c. rxnig. 506. 
Hmjadidi out of the Chancery. ^ ^^^^^ ja"" i V^R.&. 
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2. The Ring vtrfiu Mayor of Dartmouth. 

[Tr«. 11 WU. J.] 



MM4imn (» it Mattiamts to leftoft IF*. iV. to the pliice,^rtl6Mir i 
S^llr* '&«««, mcaaii^ the ferjeaa* of the mace, »r. Tl 



aa clawm, in- ..•^•-.«, ^.w....„ ^w .%,ajw<»«» v %«w .«.w^, ^•. The 

ilB«dafcUvam» retofti was^ that there was no fueh once in that cor« 
poration, bat that there was aa office firvientU ai clavam^ 
to which they preCcribe to put in and out an officer at 
pleafiurcj isfc. 



3o The King verfus Mayor of AndOTcr# 

[Trifl. iaWill.5.] 

3 Salk. 433- j\jfANDAMUS'\o reftofe him to the place of an aUer<« 
«<ki!lr'"''** "*^ "* ^/wfctvr; the return was, that he was lo 

^ietttasTfiMi P<^^ that he could not pav the taxes: Et per Holt^ Cku 
V. Ltverpooi^ Juft. Whcrc a man througn poverty cannot pay his fioi 
LmUe coittM. ^"^ ^^^^ ^^ ^^ ^^ ^° deprive him of his magiftraCy, but not 
of liberty ; fo a mandamus was denied. 

[ 230 ] 4» Lee verjus Oxeaden; 

[Trin. 3 Will. 3. B.R.] 

3 LcT. 3«9» T SE fuggefting that he was debitejumtus (f adn^ffui in 

^6^Ski^' *^'* ^^^ ^ ^^^'^ °^ * j^rc>^<?r, fcfr., and alfo that he was 

3 Mo4. 33».^°' difplaced and amoved from his faid office, prayed a mah^ 

Not granted to damus to bc rcftorcd, and infifted, that he had a freehold 

iaDoStoricfm *^ ^'^ officc, and that it concerned the adminiftration of 

mom. Carth/ jufticc; but the mandamus was denied, becaufe this matter 

x69. was merely fpiritustl, and B, R. cannot take notice of it, nor 

corrcfl errors in their proceedings, in cafes whcrc they have 

a proper jurifdi£iion and cognizance % fo that this being 

of an ecclefiaftical nature, and the deprivation being a ju-* 

dicial a£t, it cannot be avoided but by appeal. 



5# The King verfus Mayor of Chefter. 



5 Mod. Man 
iaaioa to foAoie 



• A Mandamus was granted to reftorc Brett and eight 

- \ ^^ other perfons to the place of common cwnciUmen of 

ioiatiyT^MAed Chtfter ; thc mayor made a bad return, however, the Court 

for that rcafon. quathed the mandamus^ being joint for nine perhns^ when 

*Salk.43|.sa». iJjgy hzA Jeverat offices and intere/fs, 2nd ought to have 

feveral wnts of martdamus. 



6. The Queea ver/us Cory. 

[Mich. SWilLj.] 

^H£ Court was moved for a mandamus to the Juftice/ of Wherenotgraat- 
.-^ ^fdf^, for that they proceeded to remove W. R. from *tj*'^*"J.!f_ 
iiis place of abode,, after be had oftrcd to give fecurity to fta*""* 
Indemnify the pariOi» -E/^^r ii?//, Ch. Juft. In a iwa/- 
ier of rightj as for inftance, where a matidamus is prayed ^ 
to rg/Jer^ « iiwff, ts'r.t we never require an c^davit of the 
foB; but this is required upon a (apfottd failure of duty 
in die jufticeS} and therefore denied to grant a mandamus 
till affUavit raade^ l^c. 

7* King and Queen verfus Dr. Gowcr. 

[Tik. ifi^« B.R.] 



jf Special mandamus was direAed to Dr. Gower, bfc. re- Mandimas win 
^ citing, that fuch particular fellows of his college had "®' ** f ^"V 
not taken the oath^ fo that their fellowfhips were void by coMe«! vidc ^ 
theftatute i Wl/L 3., and requiring him to turn them out, Skio. 393, 546^ 
and to place new fellows in their room ; the return was of 
feveral ftatutes, one of which was, that no one (hall lofe 
his freehold without being heard and admitted to anfwer f 23I 1 
the charge, and that the perfbns named in this mandamus 
were duly eleCted, &r^ and that non conjlat, toV.; but they 
had taken the oaths : Et per Curiam^ As to this laft part oif 
die return, it is ill, becaufe the oaths are to be taken 
before the mafer and fellows: but the chief queftion was. 
Whether a mandamus would lie in thfs cafe, and in this 
manner ? and the Court incfined, that it would not, becaufe 
the feltows who are to be turned out, are no parties to 
this writ, fo that they would be difplaced without being 
heard, and without anfwer; and this differs from the 
common cafes of mandamus^ which are ufually to reftore 
men to their ri^its, and arc dire£)ed to them by whom 
the iajury ia done ; and though it may happen, that even in 
fiick cafe a man may be turned out of his place, yet that 
itt ooBateral, and net by command of tbe writ« 

8. The King vtrfas Taylor. 

JkjfjtNDAMUS to reftore him to his place of ald^man Muidamus, to 
^*^ rf tie dty pf Gkuc^fier, the retmrn wa^made by rile "^^ ^^^'^^^ 
dUKyor and bailift, (««.) they returned their power, {^r., whertthcrertim 
mftd that Tayht was removed by thirty of the common watiii, and where 
mrnx^vka in tie auffdl-^iamief affhmiledj for that he ^^^l^^^f^ 

5 was ^^^ ^^^^ ' 
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Tides Bar. 7^3, was a common drunkard: Et per Curiam^ this ircturn was 

7jS.2Stt.x051. adjudged ill, bccaufe it did not appear, thAt the tbirtf 

common council-men were then and there aflembled as a 

common council^ for they might be there to feaft, or to 

other purpofcs. 

But that the caufe returned was fufficient to remote 
him ; it is true, if a man is drunk by accident, that 
would not be caufe to remove him ; but habitual drunk- 
ennefs makes a man unwonhy to be a magiftratc, and 
difables him in point of government. 

Though the removal Mras by the mayor and thirty of 
the common council-men, yet the writ ought not to be 
direded to them, but to the corporation by its proper 
name, as it was in this cafe to the mayor and bailiffs* 
sKoU. Rep. But the return being ill for the reafon before men- 

409. 3 Buiil- tjQncd, a writ of reftitution was granted : And afterwards 
the queftion was. Whether the corporation might proceed 
againft him d* novo for his drunkennefs ? and the Court 
held they might. 



*S9. 



£ 232 } 9. The King verfus White. 

[Trin. 2 Anns.] 

Iknicd tt> wftoi* T^jTANDAMUS to reftorc him to his place of cleri /# 
^^^ifu^^. ^^ -B«/^A^/ Company in London^ it being a charter- 

Vill Bur. 999!' ofiBce i but, per Curiam, xt was denied, for if it is an of- 
1 Str. 696. r fice of freehold, he may have an aflife 5 if it is not an of- 
^.40. Mod. g^g ^f freehold, then it is only a private fervice, which 
doth not concern the public. 

10. The Queen ver/us Inhabitants of Little- 
port, 

[Hill. 2 Anns.] 

rSalk. 531. ^HIS cafe IS reported in a &i/i., by the name of Tiw- 
MiimMto^' ^^'^^^fii »^ ^^s *"S \ff. A mandamus to the church- 

thepi«fent over- Wardens and overfeers of the poor of the parifli of Litth^ 
fren to make a port, to make a rate to reimburfe the old overfeer of the 
SfoTdonel^"'^ poor what money he had laid out, of his own, for xclicf 
Vide Scr. 63. of the poor : The return was, that the major part of the 
pariihioners did not agree to his accompt ; and the ques- 
tion was, Whether the plaintiff Tawnej, being a former 
overfeer, but now out of his office, (faould have a manda* 
mas to the prefent overfeers to make a rate to reimburfe 
, the money he laid out, of his own, to relieve the poor I 

It was infifted on his behalf, that be (hodd have a man* 
damuii becaufe he was indi£tablc for not relieving the 

poor* 



poor, though he had none of the pariHi monpj in his 
hands, and he might die in his office, therefore it feems 
reafonable, that the law ihould give him fome remedy, 
fincc it fubjefls him to this charge. But per Curiam^ the 
law doth not oblige liim to lay out his own money to re- 
lieve the poor \ but he is to make a rate^ and this is to- 
be allowed by the juftices, and the poor are to be relieved 
oat of this money when raifed, otherwife the confciquence 
would be, that overfeers of the poor would lay out what 
money they pleafed, and chaige the parifh with it; fo 
that what he did in this cafe was voluntary, being in ho 
wife compellable to do it, and therefore it would be uii- 
reafonable in this Court to compel the fucceeding overfeers 
to reimburfe him; he fliould either have kept his own 
moner, or taken care to have a rate made, and that would 
have oeen his proper method ; and this Court never al- 
lows a mandamus where the law hath provided another re- ' 
medy, and a rate cannot be made as for him, but to re- ^ 

lieve the poor. 

1 1. The Queen verfus Sir Richard Raines. [ 233 ] 

[Mich. 6 Annas.] 

^HERE is a cafe reported by this name In x Stilh^ but i Saik. 129. 
* it is not the fame cafe, nor in the fame term, but JJ'^^* '° ^• 
four years after, jt. Mandamus to admit her to the pro* ^^^^ ooe to ch^ 
bate of a nvi/l by wliich (he was executrix} the return was probate of a wiiu 
that (lie was made executrix durante minore atate ofW.R.^ Camb. i8$. 
and that the faid W. R. was now of full age, fo that the Carth. 457. 
teftator remained inteftate, £t per Holt^ Ch. Juft, he "^* ** 
Ihould have returned generally, that fhe was not execu- •* 
trix, or if he would return the fpecial matter, as he hath 
done, he ihould have averred, that {he was not executrix 
aliter vel alio modos but that the return now made was not 
a dtre£l anfwer to the writ, but only argumentative, to 
fliew that (he was not executrix. But the Court would 
not grant a peremptory mandamus s they quafhed this for 
the infufficiency of the return, and amerced the defend- 
ant, and ordered an alias mandamus^ that the fuggeflion 
of the writ might be fully and plainly anfwered. 

12. Though the return is infufficient, yet if it appear Si<!^i4« 
thereby that the party ought not to be reftored, he fliall 

not be reftored. ' 

13. Where, the place is of mere fcrvice, no manda* $17.^57. Sid. 
mus will lie j as for an ujber ofafcbool: but where it is an 7*» 94. >5»» 
office as cburcbwardeftf fexton^ Reward of a court, l2?c. a 3 ^^ 4 Mod.' 
mandamus will lie; and fo it will to redore an attorney to «h* Camb« 
his place of attorney in an inferior court, and to reitore X^'^^'^^'^" 
the treafurer of the New- River- water ; but it will not lie 6 Mod.^jS. 

to reftore a proElor of the fpiritual court;' skia. 290. 

Vol. III. (^ 14. Kfellow 



2^3 ^afier and fi^ecttant 

tLev.14, 13, 75- 14* KftlUm) cfJ^env College was expelled br the warin^ 
1 Wiifon ao6. ^^* '^^^'^'^ fenttticc was confirmed by the vifitof: and tins 
being returned on a mandamus^ it was obje£led| that the 
^**Vui.^Jt *^*^f* °^ '^^^ expulfion did not appear, $ed per Curiam^ 
Ctfch. i6S. This being a private eleemofjmary fociety, and a vifitof ap* 
pointed by the founder, no manddmus nes; and therefore 
It is to no purpofe to objeA aeainft die return. Jiagj^s tetfe 
was the nrfi: tnandamm of Uiis fort ; at for thole men- 
tioned in R"]^ they are no more than letters recom- 
Aiendatorv. 
sUv. tS. Ray. i(^. Af^tnisf^tf/ lies to reftore ay^x/011 upon a certificate, 
*"• ^ ^^* fhat he is an offiter for life, and had fo much of every 

houfe in the parifli for wages. 
1 Vent 301. * 16. Mandamus to reftore a common council-man ; 

the return was, that he faid Alderman VT, R, was a hnaveg 



* r \r^A 1 ^'f*^''^^"^^> ^^'^ ^^^ words haye no reference to the cortO' 
L *34 J rations It was held by my Lord Hale^ that returns of tms 
nature ought to be fwom, and that it was fo done in 
Meddlicotf% cafe \ but of late it was difufcd. 



i^P^iHer and fm\^mt. 



I. Sir Robert WaylandV Cafe. 

Wheie the maf. TjE uled to give his fervant money every Satttrday to dc- 

*^^df ^^^^'wi *^^y ^'^^ charges of the foregoing week, the Tervant 

fcrran"^ Vide* ^^ *« moncy ; yet, per Holti Chief Jufticc, the mafter 

kfnu is chargeable, for the mafter at his peril ought to take 

eare what fervant he employs } and it is more reafimablei 

that he (hould fuffer for the cheats of his fervant than 

ftrangers and tradefmen; fo if a Imith's man pricks my 

<RoU. 94> 9S- horfe, the mafter is liable. 

^* BouUon verfus Arlfden. 

/^ .' ^ •• Oy •^[Kfch. 9WilI. 3. B. R. at the Situngs at GuildhaB, 

Hdr^CidefJuifticc.] 

' I Li. RAymoad f N this Cafe it was held, that where z fervant ufuallj Vuyt 
**4- ^^^ -*■ for his mafter upon tichf and takes up things' In his 
Uabtefo^hlffc?! maftcrt namc, but for his own ufc, that the ma^er is 
vaot. See 1 W31. Hablc, but it is not fo where the mafter ufually ^ave Iiim 
Con jaS. ready money {p). 

<«) Fide tff . I Str. 506. 

That 



That wbere the tm&tr gives the ferrant money to bujr 
goodt for hinis and he oonvertsthe money to his own ufe» 
anil b«ys the goods upon Wol, yet the mafter is liable^ 
{a a^the goods com^ to his ufe^ otherwife not (a). 

Hut a note itader the hand of an apprentice ihall bind f ^{t C 1 
hii maftefry whefe be is allowed to ddirer out notes» Ca.Liiwuid 
though the Inoney is never applied to the m^er^s ufe. ^<i- 1'^* S 

But where he is not albwed or accuftomcd to dfclircr ^^^* 5$»» 
out notesi there his note (hall not bind the mafter^ nnleis 
the money is applied to the msfter's ufe* 

A fM&or of the Ea^Ltdia Company carried oVer i2oo/* skto. 149. c:ir 
in gold to Ltdiaj ^httt a ci^dm was due for it, but fared ^ *5« J^* 
by the faftor, and never paid : £tper Curlath, the faftor of thrE*ift!tJdls 
ihaU have the benefit of ity and not the Bafi^hdia Com* Company (hau 
pany, for it was due from them and oi^t to have bcfcn **J*V\**?*^j 
paid; therefore they cannot make a title to it againft one JntTwhichthT 
who hath the poflcfBon, for that is fufficient againft all Compiny ought 
perfons bat againft him who hath the very right, and the ^^^^"^ ^^^ 
non-payment in this cafe was at the peril of the fa^or. 

(tf) If the mafter never had any maHer, but with the coaehmaiiy to 

previous dealing with a tradefm^rh^ but whom the mailer gave money for tfaar 

the tradeTalail's deilings hivtf ^11 httti pflrpofe moAthiy ; th^ plunciff never 

if'lth the fervam* whom the lAaibrhas appKed to the defendant (the mailer) 

regafarly paid ; ih that caie the mafter Aunn^ the time* and tRe demand was 

ftall not M ehifged. At whsve tkt for years Handing ; it wa» ruled^ that 

taioo wat kr oats ^wi hay fumiAied the mafter was not litible. Pgr Lor4 

fyt thd defendant's horfet ; the plain-* KH^foB m. N^Pmu ^ifUffi* 115^ 
tiff having had no dealings witk cha 



iSPiftaliittJ- See Money. 
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^pifnoCitner, 



i« J^epara verfus Sir John jf^rmaine. 

[Pifch, I Amiai.J 

^MB rfcfert&ct Wats fued h^ the tiitnt f^jtlhij^f^ tStil^^o Sa 
* utMt^ Kntghi; he pfciderf In ahMmefti^ that he was Baronet is • ^ip.' 
a ini^ht mi httmtti the plaintliF re^d,- thaf htf (the S?^"^^"" "^ 
dsfendatit) wws- xhught only, bur the j^ihiiff' prtetiving * u. luyir. 

0^2 his *»7». 



236* ^ifnafmer* 

his miftakc, and the proceedings being all in paper, he 
prayed * leave to amend, but it was denied, becaufe there 
was nothing to amend *bv, for the bill and procefs was 
by the name of knights then the queftion was. Whether 
Baronet was fuch a necefTary part of his name as the ac- 
tion mtift abate for want of it ? Et per Hdt^ Ch, Juft. 
baronet is as an eflential part of his name as knight, be- 
caufe it is a dignityj and whether it is created by aft of 
parliament or by letters patents, it is part of his narne^ 
as duhey vt/countj marquis^ harofiy though as to this laft 
name of dignity, there is a difierence between a baron by 
tenure and a baron by patent^ for in the firft cafe, baron is 
not a name of dignity \ and if it is omitted it ihall not 
abate the adion, but a baron by letters patent is a dignity^ 
and part of his name. 

2. The King vcrfus Bifliop of Chcfter. 



Where the de- 
chration it aided 



tN a quare intpedii, the plaintiff claimed under a grant to 
the rdft ^^^ tViUiam Sands^ who granted to the Lord Derby; 

' ^ * * the defendant pleaded, that Sir William Sands, non con'- 
cejftt to the Lord Derby: upon which they were at iiTue, 
and the jury found, that it was grapted to the faid JPl/- 
liam Sands in the declaration, by the name of William 
SandSy Efq., being then an efquire, and afterwards made 
a knight; Ei per Curiam, This declaration is aided by the 
verdidi, by which the grant and the identity of the pcr- 
fon were found ; and this explanation is no more tnan 
what is often done by the plaintiff himfelf in late cafes, 
as for inftance, where W. R. is bound in a bond by the 
name of W* R., Efq^y and is afterwards knighted, the 
plaintiff muft bring his writ againft him by the name of 
iV. R.J Knight, but in his declaration he muft (hew the 
fpedal matter, (v/z.) that the defendant bound himfelf 

vide I Ld. by the name of W, R., Efq. and was afterwards knighted; 

skin"''6l^?*sho. **"^ '** *5 otherwife if the defendant had craved oyer of the 

P. c! SIX*. bond and demurred. 

3^ The King verfus Bi(bop of Chcfter and 
Pcirce. 



1 Ld. Raym. 1 N a quare impedit, the defendant, as patron, |leaded a 

560. s*c?*^' g?«^ "*«^c H ^*°8 ^^""'^^ ^- ^? '^^'^^'^^ Tbackjkm, 

Knight isa dig. 'Armigero, poftea militi, who granted it to the defendant ; 
filty and part of thc plaintiff craved oyer of the letters patents, feV,, and it 
his lume. appeared to be a grant to Sir William Thackflon, Kmght, 

and upon ^ demurrer to the plea, Rookby^ Juft. was of 
opinion, that this might be the fame perfon, for he might 

have 



have fuch a name by reputation : But per Holt, Ch. Juft. 
a grant to William 'Tbackfton, Efq, by the name oiJVtUiam 
Tback/ion, Knight, cannot be good, becaufe knight is a 
name of dignityi and part of * his name, and as much his 
name as the name oibaptifm; and if he might have fuch 
a reputativc name, he ought fo have pleaded it fo, {viz,) 
ptr "mmefi, 'OX cognitus isf reputatis per nomen^ {5V#> as In 
the cafe of a bqftardi but knight cannot be a name in re^ 
putation; there is no foundation for it, as in the cafe of a 
baftardy or the eldeft fon of a duke, who by the laws of 
heraldry takes place as a marquis, but the titje of knight 
can be only conferred by the king ; and in ancient con- 
veyances the eldefk fons of dukes and earls had only the 
addition oiefquire, commonly called marquis, i^c, and now 
the courfe is to make the addition oieldejlfon to fuch title. 

4. College of PhyficiaDS verfus Dr. Salmon. 

[iLd.Raym.68o. S.C] 

DEBT'againft the defendant, for praBifmg ph^te viith- 5 Mod. 327. • 
out licence, in which the plaintiffs declare by the J ^f*^ 45«- 
name of the prefulcnt of the college, yJw communitds of fn ^iJlfamc ^5** 
the faculty ot phyfic in Landon, &r. The defendant the corporation. 
craved oyer of the letters patents, whereby it appeared 
they were incorporated by the name of the preftdent, col- 
lege. Jive communitas of the faculty of phyfic in London, 
and were empowered to fue and be fued by the name of 
prefidins collegii, five eommunitatis facultatis medicina in 
London^ and then pleaded mifnofmer in abatement : Et per 
Curiam, the plea was adjudged good, for they may fue 
by their name of incorporation, which is prefidcnt, colle^ 
gium. Jive cotnmtwitas of the faculty of phyfic, tfc., or 
by the name given to them for that purpofe, which is 
prefidens collegii, fve eommunitatis, &fr., but here they fue 
by neither of tliofe names, but by the name of prefident of 
the college, feu communitas, i!fc,; fo judgment was given 
quod billa cajfetur. 

Afterwards, Trin, 13^^///. 3. B, R., another aftion 
wa« brought by the 'fame plaintitFagaind the fame de- 
fendant, and for the fame caufe -, and this waa brought in 
the name of prefident, college, or commonalty, which was 
the true name of the incorporation ; and upon demurrer 
it was ob]e£led, that it ought to be brought in the name 
of prefident of the college, for by that name they have 
power to fue: Sedper Curiam, they may fue by the name 
of incorporation, or by the name of prefident only ; but 
though by their charter they have power to fue by that 
name ; yet per Holt, Ch. Juft, it is better (as in this cafe) 
by the name of their incorporation. 

Q.3 



«33 ^ifnofmen 

5* Anonymous. 

[Hill. aAoBp.] 

Trtfcrfeofhit HpHE phintiiF dcchred a^inft the defendant hj At 
WB»> wfc«re it I. jj^mg Qf y^ii/i^ the defendant plead* he was bap^ 
fepagnaa . ^.^^ ^^^ ^j^^ name of J^m^minf and traverfed, that ^j^i 
idem Johanna was ever Known by the name of ^a£«# 
VUe Rep. B, R. jind ^on a general demurrer to this plea^ per HoU, Ch» 
26!'^j^2k'.6. J^**- ^^*^ traverfc is repugnant in itfelf, and ftands but a» 
' matter of form, yet pleas in abatement aie not within the 
(tatute of E/jz»y but only pleas to the tigit and to thef 
merits of the caufe ^ but though the traverje was repug^^ 
njintf it i^ not Immateriali becaufe it waived the precedent 
matter, which was pleaded before of baptifm, and was 
become the fubftance of the plea itfelf> fo that ^ow the 
iflue muft be by what name the defendant was called pad 
known, and not by what name he was baptized \ but he 
might have relied upon his name of baptifm \ and con- 
cluded with it, for ^ man can have but one nax^e of bap- 
tifm, therefore it implies a negative of itfelf, without fay* 
ing, that he was called or known by no other name (a}. 

{«) Bat at laft a re/fpndeas ertfitr wf» ^Lwardcd. i ^alk* 6, 15. 

6. Anonymous. 

[Mich. iQWiU.3.] 

Where in alin ^HE obligor was bound by the name of W.R.s he 

^^•P^P"- * mav be fued by the name of JT. ii., a/iai diBur 

*95» 5*»9°' ^' ^* " ^^' name is fo \ hut if his name is R. W. the 

6 Mod. ai7. obligee cannot fue hini by the name of S. fF^^ ^i^ difftes 

sisES.' 0*** ^' ^» ^°' ^^ cannot have two pames of baptifm, neither 

4 Mod. 1^. is there any remedy unlefs be hath eftppped himfeilf bf 

I s«k. 7, 17, appearance. 



7. KnightV Cq/i. 

[Trin. 2 Anna, zLd.Raym. 1014. S.C.] 

1 9aik. 319. A CTION againft John Kmghti the defendant pleaded 
r!l!r*a/d hi'**' '" fl^fl/mw^, that his name is Thomas^ and thereupon 

pJeaded in abate, the plaintiff commenced a new a£lion againft him by his 
ment, U)at his right namc Thomas: the defendant pleaded in abatement a 
Vm. "*"* '^^^ former adion depending ; and upon a demurrer to this 
5 Mod. 310. plea it was inGftcd, that the averment was againft the re- 
cord, for that John and Thomas could not be the fame 

perfoni 



fcrton : S^d mn^ allocatur^ for in hd it may bis fo* ^c 
plaintiff (bould have confefled the miftwfmer^ and prayed 
an abatement of his writ before he had proceeded lo a ' 

WW QOf • 

8. Alien verfus Symonds. [ 239 ] 

A^ ASE^ (dV. in which the plaintiff'declared agatnft the de- 4 Mod. 347. 
^ fendant by the name 01 Symoiidss the defendant plcadtd 
in abatement, that he was known by the name of Sypim/^ 
ahfjug kocy that he was known by the name of SjtHoniif 
ihe plaintiflrrepHed^ that he (the defendant) was known 
as well by the one name as by the other ; and upon a de- 
murrer to this replication, pir Holty Ch. Juft. tne ♦ pre- •R1ft.Ent.7rC 
cedents are both ways \ thcrcupoo the defendant accepted ^"* ^'»** *^- 
a new declaration! but without payment of cofts. 



i®one?; 



I. Dixoa verfus WUIow$« 

(Mich, 8 Will |.} 

T JPON a motion in arrcft of judgn^ent, after a vcrdi^ a s«ik. ^4|. 
^ upon an indebitatus ajfumfjti for 13/. \ou for nint ^- C- 
guineas^ without faying aa valorem : It was held^ that the CMnb. iS;. 
broad'ptitis were in cfiedl X^tfrft guineas coined in Etg* ^'" 57a- 
land for 2o/.» and went at that rate fox fomc time \ but the t*Cii\ m\, 
value of gold rifing, thefe broad-pieces were made current 
by proclamation at lA i/. ^.i and though there was after* 
wards a fecond rife in the price and value of gold, yet 
there was no proclamation to raifc the value of thefe 
pieces in proportion to the value of gold. But after* J«Met69. 
wards, when ffiimas were coined, they were made in *w^***^ 
refped to the value fet ujpon broad-ptecei by proclama- ^ ' ^' 
lion, as aforefaid; thougn there is no zQi of parlia^* 
ment or order of (late for thefe guineas as they now are 
taken, yet being^ coined at the mint, and having the king's 
in/ignia on them« they are lawful money, and current at 
jshc value they were coined and uttered at the mint. 

a* Affumpflt for feveral particulars, amounting in all 1 Lev. 51. 
to 70/.^ but by mijcafting it was alleged to amount to ^oUi 



240 ^ttgage. 

fff Curiam^ fhould the jury give above 70/. the rcrdiA 
~ : would be naught, if under 70/. it is good. 

3 lev. ^. Vide 3. Debt for rent, and the plaintiff demanded lefs than 
% Veatr. 119. ^J^e^ adjudged ill after a verdid 5 the cafe was, that the 
yearns rent amounted to 60/., and the plaintiff declaring 
for the arrears for one year and an half, demanded 80 Ls 
whereas it came to 60 L See Cro. £IIz. 22 contra. 
% Ur, 57. 4. In covenant,^ and a general demurrer to the decla- 

ration, for that the plaintiff demanded more than appeared 
to be due upon the firft breach, and lefs upon the fc- 
'cond. EtperCuriamy The firft may b.c cured by the plain- 
tifPs releafe^ or by the vcrdidi upon the writ of inquiry 
finding lefs ; and as to the fecond, it is well after verdi£i, 
or upon a general demurrer, but not upon fpecial demurs 
rer, and ihewing it for caufe. 



£@ortsd9e^ 



I . Gorey V Cafe. 

v[HiH. 9 Will. 3. in CanccUarU.] 

Tideaate,pa.24. TnECREED by the IjQxi Chaticellof Somers^ That where 
^ a mortgagee lends more money upon bond to the 
mortgagor, he (hall not redeem unlcfs he pay the principal 
and intereft due on the bond, as well as on the mortgage. 
But if he mortgage the equity of redemption to another, 
the fecond mortgagee fliall not be effeQed with this bond» 
becaufe it is but a perfonal charge upon the mortgagor. 
Et per Holtf Ch. Jufl. If a purchafer pay the money to 
the mortgagee, he (the mortgagee) is become a truftee for 
the purchafer. 

2. One having the reverfion in fee expeftant 
upon the determination of a leafe for life, in an eftatc 
395- » Ch. worth loool. per annum, conveys it in fee to Jf^. if. in con- 
?l^«Jj J^y^ fideration of 1000/. and no more; tlie tenant for life dies, 

• mortgagee c<^n- , _« J; . i i i_ 

nothavca leme- anid now the conveyance to Jr. R. is pretended to be no 
dy to lecofer bit more than a mortgage, becaufe he had declared. That he 
TOrt^ag^ «n. '^'^ ^^* ^"'^^ *^^*' ^^"S ^ef^ould enjoy the ejiate, and that he 
not compel a re- would take his money again, with intereji : Sed dubitatur per 
dcopcioa. Curiam, becaufe If^. R. had no remedy to recover his 

* money} and where a mortgagee cannot compel the re- 
payment of his money, the mortgagor fhall not enforce a 

Tcdempti<?n, 



[241] 

1 Vern. 268, 



redemption, for the remedy ought to be reciprocal ; and 
befides, matter fubfequent will not make it a mortgage, if 
it was not fo upon the original agreement. 

3. Where a mortgagee affigns the mortgage, all money i Vcrn. 169. 
Vcally paid by the affignee, if due at that time, fliall be iCh.Rep.68, 
accounted principal as to the mortgagpr, whenever he ^^o^,^^*^ 
comes to redeem. figiu, au ihe 

montj tbco due ihall be principal. Trcatife of Equity 120. Bunb. 41, 

4. When the heir of the mortgagee is to reconvey the i Ch. Rep. 83^ 
cftate mortgaged, and there is no defeft of afrts in the ^*°'^J^' ^ 
hands of the executor, the redemption-money ihall be tx> th^heir, ff 
paid to the heir, if the condition was to pay it to him; fo «> ^ic^ea of «£• 
if it was to pay it to the mortgagee, his Ar/rj, or afsgnss J*" *" %*J^'\ 
fo it is if it was to be paid to his heirs or executory ; but vide 'z SaU(. 

it is otlierwife^ if it was to be paid to the executors 449* 
only. 

5. Mortgagee, where the mortgage is forfeited, Ihall tch. Rep. a^, 
have intcreft for his intercft; {a) and fo (hall an affignee, for Y*'*'^,?]?"" 
all intcreft due from the tiz?ic of the affignment. jnteitft Srhis iote^IL 

6. Mortgage to W.R: and his heirs j but that they 1 ch.Rep. 181, 
(hould reconvey, if the mortgagor, his heirs, executors, **3- where ih« 
or adminiftrators (hould repay the principal fum and in- '^^^^^{^^1 
cereft to the faid H^, R%, his hejrs, executors, admi* to the heir, and 
iriftrators, or affigns ; the mortgagee died, and the mort« *'*>"« ^ ^* **- 
gage being forfeited, the queftion was, Whether the heir X^^ ^^VvJ!' 
of the mortgagee, or his executors, ihould have the re« 193.' 
demption-money ? For the heir was to reconvey, and there 

was no defed of a^ets in the executors' hands ; and by 
the condition it was limited to the heir as well as to the 
executor. Adjudged, that equkas fequitur legem as near 
as may be; now if the condition had been to repay, 
without' mentioning to whom^ in fucli cafe the executor 
ihould have the money ; becaufe it firft came out of the 
perfonal eftate; but the benefit of redemption being for*- f 242 1 
felted in law, it. is ;ill one in a court of equity, as if 
.neither heir or executor had been named ; and therefore 
in that cafe equity wil^appoint the executor to have it, 
becaufe the right of the mortgagee was only to the money, 
for which the land was no more than a (ecurity, and as 
his right to the land was in that refpeCl only, therefore 
the money is perfonal eftate, and muft come to the 
the executor; but where the condition appoints the money 
to be paid either to the heira or executors in the diu 
jun£tive, and the mortgagee comes at the day, he hath 
his eledion by law to pay it to either ; {b) and all mort- 
gages belong to the perfonal eftate, though made in fee. 

(«} This ceiuinly is not true; even {b) Butia this cafe tlie heir would 
an exprefs agreement for the par- be deemed a traftee for the executor. 
fok will be void. HJe 2 ^41^^449. FUt PfiM-ell otk HSortgageu 



( ^41 > 



I. The King verfus KnoIHs^ 

[Trin. 6WiD.3. B.R. i Ld.Raym. lo, S,C.] 

a Mk. 509. nnHIS cafe is reported in 2 So/i.j bot it was as follow- 

wijctc nobtifty I g^ . The defendant was indifted by the name of 

ITt^tt^die CiWAtf JTiw////, Efyuire, at Htci/sHali, for murder, which 

wtit4 indifbnent being removed into A J2. by certiorari^ he pleaded 

in abatement^ that William KmHsj Vifcount Wallingfhrd^ 

was, bY letters patent under the Great Seal of England^ 

which ne produced in court, created Bar! of Banhurj^ to 

him and the heirs males of his body; that he died, aikl 

that the honour defcended to Nicholas Knoltf^ his fon and 

heir« w^ diedj and the honour defcended of| the defend- 

' ' anti fon and heir of the faid Nicbokff. E^. hf ptr^ns ^ 

vtnfiearo* The attorney-general replied, that th(^ defends 

ani^ on fucb a day^ ptHti^ned t^e lords ia parliament l« 

' be tried by his peevs ; and that they, upon confideratiofi 

theroofi J&finipjL biipatiikn^ afld difallftwfd his p^ri|;ef 

. and, upon a demurrer to thi& leplication, theft exc<f«ioiii 

were taken to the plea. 

(i.) Becaufe it doth notcondude j»ratf/j<ar^ r^yrw 
dum. 

{i.y That there ought to hare been a writ to certify th« 
defcenta* 

(3.) That jdic plea ought to have averxied Banbmry to 
be in England* 

(4.) That the defendant did net pleads that he was mfu$ 
parium regmAngHe* 

(^.) That this plea is avoided by the repIication» that 
the defendant was barred of hia peerage by the ooder of 
the Houfe of L^rds. 

Which obje&ions mrcre thus anfwered: 
{u) And firft the Court held, that heie being delcenta 
pleaded, whidi areioattrrx tffi^f f<n that re^on prmtt 
faUt per rtcordum would have l>eeh a very iviproper iffue 1 
and that tarl or no earl could not have been an ifTue in thia 
cafe, but nm conc^t only ; becaufe the letters patents are - 
fet forth upon record,. and dierdbre thev held nobilitv 
in this cafe triable per pais ,- fo where nobility is gained 
by matter of fad, it is triable as aforefaid ; as for inftance, 
wlicrc it^is gained by marriage s h^ where it is by wr// 
5 onlf. 
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onlj) or by patent^ without defcents. It is not triable but 

by record J apd in fucb. cafe the pica muft conclude. ^fVM/ 

patet per rectrdum^ and fo are the * old books to b« in- • »« Affile «4, 

tended. Br.Aflixe*^. 

(2») As to the fecond obje^ion, a writ to certify tie 
iifcents is only cautionary^ and not neceflary, 

(3.) They held, that the defendant need not werBanm 
bury to be in England^ for it will be intended that it was ; 
befides an earldom confiils in dignity atiJ ^e, and it is not . 

material whether the plapc be in England, or not i as for 
inftance, there is no fuch place ^ Rivers^ or ^liemrUi io 
England^ and yet there are fuch earls; for the great feal» 
.wluch n^oofTarily relates to Etighmi^ makes them Et^lijb 
peers i it is truc» the king m»y create $n Irijb peer mider 
the great feal \ bat thgt muft b^ by e]Epre£i words in tfae 
patent. 

(4.) The defendant needs not «?er» that he is wiuspmim 
regniAngliay becaufe he appears to be fo by liters patents 
now prt^uml \ and m to that maltert Eyn^ Juftke, took 
this 4iffi^en«^> {yf%.) whcfe peerage is daioied t ta$icm H ^- <$• '. 
iarwi^f AS by a by^% b^ muft plead, that he ia vwr 
parium regm4ngli^i but wb«r« the claim is ratione noU-- 
JiiatiSf h^ needs not plead ptbevwife than purfiiant to his 
crea^piu 

(5.) It was adjudged, that the order of the Houfe of 
I>ords did not take away the defiandaut's pcfiragCt nor con- 
clude bii^s bccau^ his caufe waa not properly l^ore them; 
X the i:Qurfe ifi, where a man is difturhed in hia title, to t st«B^- ^^e^ 
petition the king, who indorfes the petitiooi and fendait J*- "^^^'^ 
into Chancery. 117^.° 

• A pcrfonjil hpnour, «« the dignity of peerage may be The dignUy of 
forfeited by attainder, for it is implied by a condition in |^eited1b7at? 
)awa ^at the perlon dignified ihall be loyal; and this tender, but k 
dignity affer attainder cannot defcend, becauGo the blood cannot be fur. 
by which it is to defoend is corrupted j fuch a dignity ^^y'^' 
cannot b^ Jurrenitred^ or tran^erred hy fine^ for it is a #r ^ ' T 
quality affiled to the bloody and fo merely perfional,. that V Vk 1 
a fin^ i:annp( touch it; befidei, if it was pennitted, it 
would draw the trial of peer or no peer into the cotirt of 
Common Pleas» which ia determinable only in parliamentj 
(viz.) in this Houfe of F^rs. 
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'< The Serjeant's Obfervatioiu apoo this Title^ and upon a 



Co. Lit. 13S, '• A ^o^fi^^ is, where the plaintiff ought to appear, but 
"o? lifcrace makes default j but a retraxit is, where the party ia 

SetwecA a^n- in court and makes default. 

fuU and retraxit. 

NoDfuit II never 2. A nonfuit IS either before appearance, at the return 
peremptory be- ^f ^^ ymt^ OX after, at fome day of continuance ^ for the 
• *^" ■PP«*'^c«' plaintiff is always the firft agent, but it is never peremp- 
tory before appearance ; it is true, after appearance, and 
in fome cafes, 'it is peremptory, as in appeals quare impedit^ 
and attaint t^ ts^c. 
Where the non- 3. IxiperfonalaSHons^ the nonfuit of one is the nonfuit of 
fuit of oneis the ^\^ ^ plaintiffs, cxcept in fome cafes, where fummons and 

H pn fmt of all* - • It /»••<■• f r i«*^- 

^ feverance is allowed ; it is fo m treipais, and it is 10 in 

debt \ as for inftance, if an a£lion of debt is brought 

againft A.^ B.y and C. by feveral pr^cipesy a nonfuit quoad 

A* is a nonfuit quoad the other two, but it is otherwife in 

a difcontinuance, 

r 24 c 1 4* ^^ where an a£lion of debt was brought againft 

See Sid, Blake*s three co-heiTS, two of them confeffed afiets, and being at 

Mfe/' iflue with the third, the plaintiff was nonfuit ; this ftall 

enure to all. 

5. At common law, upon every continuance or day 
given, the plaintiff might be nonfuit, fo that even after 

• I Inft. 139* h» a * verdi£l, if the Court took time to confidcr and be ad- 
vifed, the plaintiff was demandable, and might be nonfuit; 
but this is now remedied by the ftatute 2 H. 4., yet after • 

\ Py^ 53* > f privy verdiSl the plaintiff may *ftill be nonfuit ^ and fo 
he may after a fpecial verdiSf found, becaufe the matter 
was argued, and fo he may after a demurrer, though 
the matter was argued, if the Court give a day over, for 
the plaintiff is then demandable. 

6. As to a retraxit the rule is, qui femel adlionem re* 
nunciavit amplius repetere non potefti therefore a retraxit is a 
bar to any a&ion of equal nature brought .for the fame 
caufe or duty, but a nonfuit is not. 

% Rep. $2. in 7. A retraxit muft be always in perfon, for the entry 
Bechet'* caTc. jg ,^/^ Ig fatctur fe nolle ulterius profequi: and therefore, if 

it is by attorney^ it is error. 
I Cro. 551. 8. Two joint obligors ; one was fued, and as to him 

a retraxit was entered, and afterwards the obligee brought 
an a£lion of debt againft the other, 'who pleaded this re^ 
traxit in bar to that a£kion ; and the better opinion was^ 
that it was a good bar {a). 
[a) Ocherwlfo if they had been jointly and feverally boand* March 95. 
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9. Goddard verfus Smith. 

[Mich. 3 Annae.] 

THERE 18 a ihort note of this cafe In 2 &i/i*, but the 2 Saik. 45(- 
cafe was as foUoweth : J^^^xfT^ 

prof. M no oilcbargc 

Jf. W. R. being indiQed for barratry^ the attorney-ge- 
neral entered a nonfrof. {yiz.) quod attorn* generalis domino 
regin^y i^um indf nen vult uherius profequis whereupon 
W. R. brought an a£iion on the cafe againft the profecu- 
toTj for a falfe and malicious indiAment profecuted againft 
him (the plaintiff) ei quodfuit dibko modo inde exoneratuSf 
and at the trial gave this non prof, in evidence : &id per 
Curiam^ It ought to be an acquittal upon the merits of the 
canfe^ which was never tried in this cafe, and there was 
no defauk in the defendant in not having it tried : Etper 
Hok^ Ch. Juft., This is no difcharge, it is only putting the 
defendant^iv die^ the attorney may take out new procefs [ 246 ] 
if he will. Sedper Harcourt^ clerk of the Crown^^^e^ it 
was never yet 4one ; non prois have been frequent upon 
informationsy but never upon indiffments, till the reign of 
Car* 2.5 and the Court thought, it hard that the attorney- 
general (hould allow them. 

I a. Crtc ver/us Roll {a). 

[Pafch. 13 Will. 3.] 

IN ejeAment againft two defendants; afterwards, at Where awn 
the nifi print, the plaintiff* entered a retraxit againft J^"'2e«TOt! 
one of them, and the caufe was tried againft the other; *^ 
adjudged, that before the record is fent down by nifi priut^ 
either before or after ifiiie joined, the plaintiff^ may enter 
a non prof againft one defendant where they fever in their 
pleas, but where they do not fever the plaintiff* cannot 
enter a non prof as to one of them. 

2.) That there cannot be a non prof at the trial at 
the ailizes. 

{m) ^mer€9 If this is not the fame cafe with Greeves v. R9IU, 2 SaU, 456 t 
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I- TX/HERE a promifc was made to pay the plaintiflT 
469. confxi. * VV 20L upon hii tcturii from HanAurgh^ the plain- 
^^Jdai tiff muft give notice of his rcturtf, and aflcgc it fpcclaDy 
flocice fflttft be in his declaration (<t)» 

^ wi a. Dcnfc to his youttgea daughter ia tail i prewdei^ 
ci^V^ that if fie m^^ wVA«^ the e^nfent of W. R., tben to Us 
Where. peribii jgcmdfin in tMi thc daughter married wichout the con- 
it iwind CO ukc J^^^ ^£ jjr j{,^ suid the {eoond foa entered^ and both arc 
SSJ^ to""" found ta be infants, and alfo that the daughter had w 
•c'too. 8 Co. 9s. fj^g oi the condition : Adjadgedy (his ia a comUtional 
?5;a'^Ab?rc6. limitation, and that,the fccond ion might enter, and thai 
Mo?.' 87. stmt of miice will not cxcufe the daughter, beiattfe no 

I Ventr. S04. ^jg^ \^ bouud to give her notice |. and as flie takes notaoe of 
Garth. 17a. ^^ ^jj^ devifcd to her^ fo flic is bound to uke notice 
of the condition upon which ibe takes it } but it is other* 
wife where the dofife is* to the heir at law upon fuch a 
conditional limitation, bccaufe be may enter generally, aa 
heir, not knowing there was a will. 

['iiin 1 3* Where a man covenants to make W.R. fuch an 

V I , cftate in JD., the covenanter ought to give notice to W.R. 

200^10 iSs.' what manner of conveyance he intends •, that if it be a 
5 Co. aa. b. fcofimcnt, W. R. may be ready ott the land to take livery 

Oo.El«.S«7. ^nifcifin. 

f ymt. 147. 4. So where a man covenants to levj a fine to W. R^ 
the covenanter muft give notice whether he Intends to 
levy it in court, or bv dedimus. , r ^^ 

t^ An award, that A. ihaH make B. a Wafc, CTr. 
within fix months following, slnd that upon making there- 
©f B. (hall pay the other 50/., A. needb liot give notice 
when he will make the leafc. ,. • . 

1 Vent. 104. 6. One married a city orphan in Surrj,[f^t) krtowmg 

atef, 5». her to be fuch ; adjudged, that he is pumniablc, becaufe 
he is bound to take notice^ that (he was a ^iiy dfpBdff^ 
i and the rather, becaufc nobody is bound to give bSm 

• notice {b). 
(a\ There is a contrariety of ao- (^ R. ac. ^thrcfpea to wards « 
thoritics upon this fttbjca. Fide Com. Chancery, iP.fFm.ii%. 
K^p W 7S- vol- S- 3d?d. pa. 367. 
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I. Arnold verftu Jefferfon. 
[Mich. pWilLj.] 

1^ this cafe It was hcld,^r Holt, Ch. Juft., That an af- AffiA wlim k 
^ fife or quoi permittat, 6v. jre/tfrf erexU quddam edtfida^ "*°*cj[l^**" 
ir good, for there may be a building without a proper '^^***»-45«- 
fi^uiie ; ii Hes de ^fabrka, which is a woid more uncer- • N. b. it^ 
tain than edificia, yet it will not lie f de mo/e, becaufe the t 3 Cro. 40a, 
thing itfclf is not to be recovered as in a precipe. S^®- 

2, Stopping <f UghU is a muifance^ hut popping a profpe^ ' c^'i^ 
is not ; as for inft^nce^ one who had a houfe and lights stoppiig'n^ti 
time oat of mind, Ihe ^neighbour and owner of the next whereitiianuU 
field built a Ihed, which (lopped the lights, and then ^^\^^^'''' 
made a leaiie thereof to W. £., agaiftft whom the plain- iRoIu Rep.M. 
tiff brought an a£lion for this nuifame : Ei per Curiam^ T 24,3 j 
admitting ht might have an qffifi tf nmfiatet againft the ^ ^'' *' 
fatttlder, ^^iffilie cannot have an a^ioti againft his leffee, 
becsvfe it ^bpuld be wafte in him to pull down the Oied 
and abate t^e nuifance ( but the plaintiiF may (land on • 
his own ground and abate it. Et per Curiam^ Where the Dyer ^ao. « 
thing done is a nuifance per intervalloy as a coch^ or pipe, * Silk. 46©* 
Qt giOUr, ana^iion lies againft the leflee, becaufe every 
fineih mnning is a frcfli nuifance ; yet if W. R, have a 
may over the ground of W» M. and he ftops thatf way, 
and then demifes the ground to C, an a^flion lies agaiaft 
the leflee, for continuing this nuifance* 

3* A lord of a manor may build a dovecote upon his ^ Cro. 491. 
land, parcel of his manor« and this he may do by virtue S R«p' <o4- 
of his right, as lord thereof; but a tenant of the manor Jr^Ir^J-, 
cannot do it without licence, for he can have no right to 3o.coi»cn. Wha 
any privilege that may be prejudicial to others ) but this is ^^ ^^^ ' pi - 
not a common mfifince, nor puniJbaUe in the leA : But the SJ"'**^*' *^'' 
ttaifance being particular, the lord (hall have an a£lion on 
d^e cafCf or an affifc of nuifance, as he may for building 
4 houfe to the naifaoQe of his mi//» 
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Cw. En«.4«6. I* jSSXTMPSlTf to'r. in cafe he would make oaA 
Diiicrencc where JT before fuch a perfon, he promifed. fsfc, Et per 

the Mth It to do ^ . ^ t • i i fr i . 

a fpiritual if-d Curtam, Oatbs arc either by compui/ion or vduntarji and a 
eemporai thing, voluntary oath by the confent and agreement of the par- 

tieS} is lawful \ and in fuch cafe» if it is to do a fpiritoal 

thing, and the party fail, he is fuable in the ecclefiaftical 
, court, pro Uftone fidei : and if it is to do a temporal thing, 

he might formerly be puniflied in the Star-chamber^ if 

he failed, and now in &• R. 

2. Hilton ver/iis Byron, 
[Pafch. 11 Will. 3. B,R.] 

^ken folemii 'ttHE plaintiff Htlionj being a ^taher^ moved for an 
U^bteTn «[. attachment againft Byran^ oftring to make his JblemM 

Mtoai caict. * afftrmatifm^ according to the late ad, that he went in danger 
F ^4Q J ^^ ^^^ ^^^^ (^)* Sid per Curiam^ it was denied, unieis he 
woald take his oath in common form, for this being a cri- 
minal' proceeding, it is out of the ftatute. 

(a) R,ac. t Sfr, ^aiers zffiTmsL* ^ward, 1 Stn 441. Allowed on an 

tion difallowed in an appeal of murder^ affidavit in his own defence againft a 

2 Sir. 8c4. So on a motion for an criminal charge, 2 Burr. 1117. In a 

infbrmation, 2 Sir. 872. So on a mle penal a^on, Ctwpir 382. On a role 

to anfwer the matters of an affidavit, refpe^ng the appointment of an over* 

2 Sir, 946. So on a motion for an at- feer. a Str. 1219. 
tachment for non-performance of an 

3. Hippefley ver/ui Tuck# 

2t«T. 184, T. A Writ of error was brought upon a judgment in an 

SSTmiibl^rf^ inferior court, of which court the mayor of the cor- 

igoed contrarx' poration was judgc, and the error afEgned was, that he 

10 the fecord. had not taken the oaths purfuant to the ftatute 25 Car. 2*, 

I WHfonVs?' ^y which his office of mayor is made void for not taking the 

oath, and by confequence the judgment was coram nofi 

judice i it was infifted in fupport of the judgment, that 

^ this is not aflignable for error, becaufe it is contrary to the 

' record by which he is admitted to be judge. Sed per Cu- 

riamf the ftatute makes the office void as to jurifdidion> 

and therefore this is affignable for error, though contrary 

to the record {b). 

(h) Dai. t hawk. €.2./.$. 

4. But 



4; but fincc it hath been adjudged othcrv'ife in a pa- 1 uw. 142. 
rallel cafe, jffl Error of a judgmbnt in an inferior court, Dennin^i \c.fui 
for that the (hcrifF who heard the caufe, and was judge of ^^'** 
the court, had not taken thie oaths ; The defendant plead- 
ed, that the oaths were not tendered to the fheriff; and 
upon a demurrer to this plea it was adjudged good, 
becaufe the ftatute irequires, that the oath and declaration 
ihould be tendered to him to fubfcribe, and the tender is 
traverfablc {a)i 

(a) Fi^e contra 2 SM. 428. 
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i. Saunders vcTy^s Owen. 

iK arguing this cafe, which was upon a writ of error to 2 Silk. 467/ 

-* Tcverfe a judgment in affife for the office of c/eri of 5 Mod. 385. 

the peace to the juRices o{ Kent, it Miras held, that anrtc Zum^Tr^"" 

iQ, Rich. %. The clerk of the peace was called, ihe clerk clerk of the 

<f the jujiices t from which it may be inferred, that at that P""* 

time there was no cufot rotulorum, but all proceedings at 

the feifions were kept by the ju dices j that when by the 

ftatute • 34 ]^d. 3; their proceedings came to be recorded^ • 3'+lEd« 3- 

it was then ' ncceflary to have a proper officer who (hould "?*^''j^, 

be refponfible for the rolls, and this was the cujlos rotu- 163, 164. 

krum, who then had power to appoint a deputy, as incident 

to his office, and this is the clerk of ihe peace : But this - 

being found to be a profitable office, the king did ufually 

difpofe of it ; therefore, to prevent fuch difpofals, this 

office was annexed to the cu/los rotulorum by the ftatute 

37 H. 8.; and fmce that ftatute the cuftos hath always put 

in the cUrk %f the peace, appointing him to hold the fame 

flurante placito fuo ; fo that he was removable at will, till 

by the ftatute f i WilL 3. he had a more fixed eftate, + » win. j^ 

which is quamdiufe bene gejferit. ^^^' *'• 

• 

2. Sir Robert Atkins verfus Mountague, 

'PLFANOR, queen-dowager of H. 3. endowed St, Ca* 1 chm. Rep, 
*-* tharinis Hofpttal near the T^ower, referving to herfelf, wh«t office 
et reginis AnglU nobis fucccdentibus plenem potejiatetn of pro- ed"ii'*rtj^fij^^** 
viding a mafter. diereof : The queen-dowager, in the reign 
of Car. 2., nominated a mafter, and queen-covfort taking 
that nomination to be void, flie nominated another; it was 
Vol. III. R infiftcd, 



mfiiled, that fuch a defultorjr inheritance as this ^^ 

(viz,) ngimsAfigli^i mb'u fticcedeiUibus^ could uo^ be g^Dod 

by chartev, without an aft of parliament. But/^ Curiam^ 

this is very true^ if ir had bceu a grant of adv$wfon in ep^ 

or of lands, bccaufe he who had a right could not always 

r 2CI } know againft whom to bring his aftioir*, but of a par 

trona^c newly founded there can be no precedent right -» 

therefore it ip^y be limited ^c pleafure, like a rent de mw. 

Vide Com. Dig. . a. It was held^ that this office of a mafier could not be 

Officer, B. 13, panted in reverfion ; and that the tight of granting it 

was in the queen-dowagcry and not in the ^ffh^onfcrtj 

unlefs there was no queen<-dowagcr. 

3* Anonymous. 

CMRceofma- n£R Curiam: The office of marjhal of the King's 
«!f«!l5.'-!i«r^ Bench cannot be granted to one for a term f«c years 

cannot be granted % r 1 % \ r»?»i-..« 

to one foratcrtt abfoltttcly, bccauic \i\ fucli cafc It might go to an executor 

far yeart. or adminiftratpr. 

a Jon. i»7. g^^ j^ ^^y j^ granted to one for nin«ty-ninc years, if he 

(hall fo long live {a\ becaufe there can be no hicottTentence 
in fuch a grants and the prefent marlhal fucceedcd &ution 
by virtue of fuch a kafe. 

[a) Bnt a grant to one for 99 years, during the life of another peHbn^is 
AOtgood. I ^bvfu. 25. 

4. Godolphin verfus Tudor; 

[Mich. 3 Annx.] 

S. C. aSaik. OlR W'llU am Godolphin being auditor of Wales for 'life, 

t?^' WhT** made the defendant his deputy^ quamdiufe hem gefftrit; 

dentation is ^uid by articles of agreement between them, he the faid 

good, where not. defendant, in conlidcration of the faid deputation, did 

covenant to pay to Sir William Godolphin aoo/. per annum^ 

and to fave him harmlefs, (!fr., and entered into a bond 

for performance of thofe articles; and in an aAion of 

debt brought on that bond, the breach ai^ned was for 

non-payment of 200/. per annum for fo many years } the 

defendant pleaded the ilatute ^ of jS^ 6.; tliere was aie- 

^ 5 & 6 £d. S. plication, and a rejoinder and demurrer : And per Curiam^ 

cap. 16. ijjjg jg j^jj oflfice within the ftatutcj but adjudged, that 

where the (alary is certain, in fuch cafe, if the principal 

rpaketli a deputation, refcrving a lejfer fum out oj^ thai 

falary^ fuch deputation is good notwithftanding the (la- 

tute, fo if the profits are uncertaain arifing from fees ; if 

Vide H. BK the principal makes a deputy, re/erving a fum certain out of 

H^' 33»- the fees and profits of the ojfice^ it is good ; for in thofe cafes, 

if \hc fees wxU hot anfwer the iclcrvationi the deputy is 
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hot to pay : And though a deputy, by his conftitution is 

intrufted with the whole office of his principal, yet he 

hath no right to the falary or fees, for tlicy dill belong to 

the principal ; fo that whatever he referves to be paid out 

of them, is only a rcferration of what was his before, and 

giving away the furplus to another 5 but whore the rc- 

fcrvation or agreement is to pay generally, but not out of f 2 C2 1 

the projrts^ the fum referred muft be paid at all events, and «• •^ •* 

in fuch cafe, it is void by the ftatutev 

5. Huttthins, SerjcantV Cafe. 
(Pafch. 5Will.3.J 

T tUTCHINS beirig made king's ferjeattt by patent, King't reijomt- 
^^ during pleafure^ with a falary of 40/. per annum, was J***** commif- 
afterward made one of the conwnijftoners of the great fed, ^^iJi, his 
which commiffion being afterwards diflblved, the queftion patent as king's 
was. Whether he fliould ftill take place as king's ferjeant ; Je^"n? »» 
and by the opinion of all the judges, his patent of king's ihn!\^u 
ferjeant is determined, becaufe his commiflion put him 
into aa office of judicature,, which is inconfiftent with the 
fervice and duty of his office to be performed as king's 
ftrjeanti and it is the fame as if he had been made lord 
keeper of a judge. 

6. If an archdeacon foifeits his right to grant the t Vent. 170* 
office of regifter, per 5 Ed. 6. againft the fale of offices, ^herean arch. 
the king (hall take the advantage of that forfeiture without hU^i^ht^to**" 
office foundi for it was neither in the archdeacon, nor in grant the office 
the king as an eflate, but only a power to nominate to the ?(' '?*!??'' ^!* 

rr •. • iM 1 r ' a- ^ \ \. ^ r ^ kiogfljalliiawit, 

omce ; It IS like a tmfe m aaton, and the ptclcnt vacancy 
is a chattel feparate from the inheritance. 

7» Tenaftt for life of the bailiwick of the Savoy from the a Ler. 151, of- 
crown, made a leafe thereof for a year to an wtder-^puty, ^j*J"|f" *j* 
and adjudged good; for by the (latute 5 isf 6 Ed. 6. cap, 16, ftatute 5 & 6 
all offices of fee are excepted, and fo are all fub^grants and £<<• 6. 
fub-demifes thereof* 

8^ Infalfe imprifonmenf, the defendant juftified as deputy 1 Roll. Rep. %y^ 
to a conitable ; it was objefted againft this plea, that a ^^^^^^ 
conftable could not make a deputy, for he is fworn to. his Roi^Abn^JxI 
ofBce, and cannot give his oath to his deputy. Sed per Moot 845. 
Curiam, A conftable is but a miniftcrial officer •, therefore ^^"**^F" ***• 
be may make a deputy, for he may be fick, and fo not 
dble to execute his office in perfon, but returns muft be 
ipade in the name of tho immediate officer, and (o they 
muft in all miniftcrial offices, but not in judicial. 



R % 



( ^53 ) 



y 



I. Harrifon verfus Lewis. 



Ik^OVED to qiiaih ah order matle at the quartet'-fefliom 
^^ in Coventry; the cafe was, Lewis ^ with his wife and 



A poor man 

coni-ngwitha ±r± [n Coventry; 

parllh^ftaii not* children were fettled in the pariflu o£ji., and from ^thence 
go back to the removed to the parifh oi B.^ where the hu/band gained a 
patifli who ccr- fettlement ; but the pariih of -^. having given a certificate to 

tifitd, li he hath •' , • -n. c t» X. i. /i_y'i°-/i./'^i tj 

gained a fettle, ^he panOi of^., that they (the laid panlh of >f.} would 
nevtcffiiwhen. receive them again, whenever Lewis fliould become 
chargeable to B,, and he now being chargeable, they ob-> 
tained an order from two juftices to fend him and his 
wife and children to A. again ; which order was confimied 
upon an appeal to the ieffions^ and he was fent thither 
accordingly, but the order was quaflied; for though it 
!»ras according to the agreement made between the twa 
parilhes, yet a private agreemetit in this cafe fliall not akcr 
tlie law. 

2. The King verfus Parifli of St. Nicholas in 

Abinedon. 



Tiking alone, 
without paying, 
will ifoc make a 
fottlement. S. C« 
Skio« 620. 



• Statute 3 «r 4 
Will. 3. 



/^NE Dickenfon was an inhabitant of the parifii of St. 
^^ Helensy in Abingdon^ where he had four children, and 
removed from thence into the parifli of St. Nicholas^ 
where he lived fome time, and was taxed to the poor thcrc» 
but was removed back to St. Helens before he paid the tax^ 
and there he died, afterwards his children were by order 
of the juftices removed into the parifli of St. Nicholas^ for 
that their father had gained a fettlement there, by being 
* taxed to the poor, and this by virtue of the ftatute 
3 W 4 IVilL 3. But per Curiam, there muft he paying as 
'well as taxing, to make a fettlement by that ftatute. 



[ ^54 ] 3- The King verfus Inhabitants of Windy. 



Scfliont mud 
cither affirm or 
rcverfe an order. 
PoOca 6. S. P. 



AANE Mary Tully, a poor woman, was by order of two 
^^ juftices removed from Beverley to Najeborvugh [a) ia 
t!kt:W'fJl'Riding of Torhjhire, that being adjudged by them 
to Big the laft place of her legal fettlement : Nafihrougb 
appeals to the next feflious, and thereupon an order was 



{a) ^ Ifthisflioaldnotbc Aivar^^r^AX^/ 



made^ 



made, reciting the difference between 5^wr/fy and JVa^ vide Haines's 
hrotigh; but that appeared to them, that this woixian was «fc*Comb:86. 
laft legally fettled at IVinJly, which was a third parijb not cSi? 
concerned before, and fo (he was by that order removed 
to Winjly; "but it was quafhed, becaufethe feflion« had no 
jurifdidion, but only to affiriH or reverfe the order between 
the contending parifhes, and not to make an order to 
charge a third parifi. 

4* Wootton Rivers verfus St. Peter's Marl- 
borough. 

'T^HIS cafe is reported in 2 5aft./ but it was as followeth, 2SaHc.4.9i.s.c. 

"* {yi%.) An order was made by twojujiices to remove a 5 Mod. 149. 

poor woman from the parifli of Wootton Rivers to the parift ^^^l^^ ""^^f^ 

♦of St. Peter in Mariborougbi that being the laft place of did not fet forth^ 

her legal fettlement; which order being removed into B,R. t^^a'the pcribn 

by certiorari, thefc objcftions were made againft it. I^t75^.^raTn. 

(l.) It is not faid that the nvotnan was pgor, but only and chat it doth 

diat die was lame and likely to become poor. not fay it was 

(2.) It is not faid, that flie did not give fecurity, upon wmp3"of the 

giving which (he is not to be removed by the ftatute parith officers, 

• 13 £^ 14 Car. 2. . 2lft^?eaiV*'* 

(3.) It is riot faid, that fhe did not rent a tenement of t qI^^\z^^ 
\oL per annum. 

(4.) The order was made upon complaint to the juf- 
taces, but doth not fay, upon complaint oj the churchnvar^ 
dens or overfeers of the poor. 

But the two laft o!»je£lions were chiefly infifted on to 
quaih this order.. 

Now, as to the renting a tenement of \oL per annum : 
Per Holty Ch. Juft. Before the ftatute 13 Car. 2. the juf- 
tices of peace removed popr people by confequence of 
la^w upon thc^atute 43 Etiz., becaufe it is provided by 
that ftatute, that every pariQi IhouJd maintain its own 
poor, therefore they confidered who were properly the 
poor of a pariih, and thofe were fuch as were fettled a 
convenient time in a parifh, and that a month was a con- 
venient time io make a fettlement : But there being fevcral T 2 C c 1 
doubts made about this matter, therefore to fettle the 
fame' the ftatute before-mentioned was made ; upon which 
ftatute this queftion now arifes {viz.) fmce the power to 
remove a poor perfon being not wholly founded on the 
ftatute 13 {2^ 14 Car. 2., but on the law as it was before 
the making that ftatute, whether fuch an order as would 
ferve for a removal before that ftatute, would fcrve fince ; 
or whether the ftatute obliges the juftices to alter the 
form of their orders ; and this depends upon the operation 
of xhc ftatute, whether it was by way of jurifdiftion or 

R 3 rcftriftionj 



reftriAion ; dnd upon fcarching of prpc^dcnts by the &• 
condary be found, that the orders before this (Utute were 
all without tliis claufe, and fo were the pcders Jiuce^ 
whereupon, as to this point, this order was held good| 
and if the h& is, that the pcrfon removed deii rent a tent', 
tnent of io I. per annum% it ought to be remedijfd by way 
of appeal to the feflioos. 

But as to the lad exception, that this order was made 
upon complaint only, and not upon complaint of the 
churchwardens^ igfc^ this was held fatal i whereupon the 
return of the certiorari was read, and there it appeared, 
that the order was made upon the complaint pf the 
churchwardens and overfcers of the poor ; upon which it 
was urged, that this omifiion and defei^^ in tlie order itfelfi 
ihould be fuppHed and made good by the return of the 
certiorari. But per Curiam^ no man can difturb another 
poming into a pariih, but he or they who have authority 
fo to do ; a complaint ex officio to a juilice of peace is not 
fufficient, for it may be chat the pariih is willing, and do 
defire, to have the party amongd them ; and if that be the 
cafe the juftices cannot remove him ; and though upon the 
return. ot the certiorari it is fct forth, that this order was 
made upon the complaint of the churchwardens and overfeers 
of the poor J yet that will not fupply the omiHion ia the 
order itfclf, bccaufe the juftices hud cjercifed their au- 
thority before the return was made, and they had no 
power to make fuch a return ; they (liould only have re- 
turned the order in hac verba^ for which reafon this^ orde;: 
was quafhed. 



Prdcr qu9flied, 
for that ic did' 
not iet forth, 
that tkc|)€rlba 
WJipoofi tfcc. 



5. Scrivenham ParilU verfus St. Nicholas. 

A N order to remove a poor perfon was quaihed, bec^ufe 
•^^ it was not faid that he was poor^ or likely to becme 
chargeoile to thfpari/b, Ufc {a). 

(a) R. ac, % Salk, 530. 



I ?5^ 3 fi« * The King ver/uj^ lab^Wtants of Oking. 



5 Mod. ^o). 
»Salk. 473. 
"Where the huf- 
band is fettled, 
the wife ind 
(;hildren muft 
likeWife be fet- 
tled there. 



/^NE ^ames TuUvj bis wife and children^ were removed, 
^^ by an order ot two juftices, from OUng to HorfeweU, 
who appealed to the next feiTions, and there an qr^er was 
made to fuperfede the order of the two juftice?} and for 
that it did not appear to them, that the f^id Jc^m^es Ttilljt 
(faying nothing of his wife and children) had a fettlcnxeut 
at liarfewellj tncrdbrc they order him, aii4 his vift and 
children, to be removed to Oking : Thcfe orders being «- 
inpvcd by certiorari, it wa^ objected, tliat the order ap- 
peared 



pitTtA to be tnad* by the juftices, Csfr., at the fcffiong 

lK>lden for the 4:otifity afSi/rrey at King /kn'Upon-Thames : 

atid it doth sot appear by the order, that Kingjl^n was iti 

the C9untj 9f Surrey ; but the word Surrey being in the 

margin, this objedion was ovcr-rultd : The next objeftioti 

wad, that it tloth not appear by the feffions order, but that 

the wiftrand children might be fettled at Horfenvelly for it 

only fets forth that James Tully had no fettlemcnt there, 

which nvay be true, for he may be a vagabond, and yet 

his wife and children may be fettled there, the owe by 

having a freehold^ and the other by being apprentices ; but 

per Curiam^ this exception was dtfallowed ; for wherercf 

the hufband is fettled, there the wife muft likewife be 

fettled. In the next phce it was obieded, that the feflions 

having only power to • repeal or ajffirm^ but not to fuperfede • Seffions f)m 

the order of two jufticcs. Fer Curiam^ SuperfeJe is not a power to affirm 

proper word; there is a difference between zfuf^rfideas tofu5«fedc*U^ 

and a repeal : a commiiRon of oyer and terminer may be order. 

fuperfeded, and revived by ^ procedendo vrbhoixt granting a Antcitj. S.P. 

new commiflion, but that cannot be done in cafe of a 

repeals yet this word is commonly ufed amongft juftices of 

peace upon fuch occaOons; theretore they would not qualb 

tty but referred it to a judge of alfife* 

7. The YLmgverftts St. OUayes Parifhioners. 



U' 



tPON z certiorari two orders, were returned; the firft Order of remora 
' was an order made by two juftices, for the fettlement ^^^^ *<> *>« «*«- 
-of a poor man, Thomas Gill, m facK 1 place, and the ^^f^^t^ 
other was zn affirmation of the firft order upon an appeal riOei. zS^ik. 
^o the feffions: the firft order recited, Thar whereas com- 493* S- C 
plaint hath been made unto us, that Thomas GiR of the 
parifli of St. Ol/ave, had lately intruded Htmfelf into the 
pariih of 5/. George^ &r. We adjudge him to be bft legally 
•fettled in the parish of St. Ollave; thefe are therefore to 
require you, and etery of you, to convey the foid Tbomai f 2 C7 1 
Gill to the parift of St. Olhvep and me ofdcr was dl- *" 
reAed to the churchwardens and overfeers of. thepoot tf St» ' 
Ollave^ for which reafon it wa0 quciflied;> fo« the ordef 
ought to be dire£led to the parijh officers^ from whence «• 
the per/on is to be removed^ and to the officers of the pariih^ 
who aias to-weeive hiln only. 

8. Luckington verfus St. Auftin's Parifli. 

^UE c^rfewas^ Xman HoivteU was fettled at Lttctington Humbert pjMnti 
-* m WiltSy but afterwards- he and his wife came into "Jllij^^ll^ 
the ptrifli o£ Stm Au^ in Briftoly where he lived 4Mne- fettiedwhere 
time, and had a child born there, which child was now i>onu s. c. 

R 4 under ^"^'^"^^ 



257 iDcHtriS* 

Sett, and Rem. ufider the age of /even years: the father %cnt toiea, an4 
»!*• there died, the mother returned to LuckhigtWy and there 

flie died \ two juftices made an order to feud die child to 
Luckingtotty tliat being the place where the father wa$ fet« 
tied, which order was confirmed upon an appeal ; but 
Mr. Norihey moved to quaQi this order of feffion^^ becaafe 
the child muil be fent to the place where it was bom» 
unlefs it can be fent to his parents ^ where they aic fettled, 
which could not be done in this cafe, becaufe they were 
both dead (a), 

{a) By the other reports, it feems clearly eflabli(hed, that the child's fet- 
the cafe was not decided. It is now ilemcnt follows the father's. 

9. Tudy vcrfus Padftow, 

[Pafch. 9Wi!1.3.] 



A N order made by two juftices for fettling a poor maq 
p^ -^^ at fuch a place, was quaflied at the feflions; but 



Seilions have no 
j^jrifdidion but 

% Saik. 47;.' ' becaufe it did not appear, that it came before them by 
way of appeal^ the order of feflions was qua(bed, for they 
have not original jurifdifiion, but it niuft be brought 
before them by appeal. 



}0. BaylyV Cafe. 

[Hi^. IP Will. 3.] 



Where the fer- A Maii-Jervant before the ^$th of March 1707, was an 
ThanTv/ar,"''''^ inhabitant legally fcttled at Ckvr/w i« //tfiwj^iW, and 

thougi. nt'upon then cpntraded with one John Openvood^ an inhabitant of 
one contiaa, yet Sieventont foT fo mucH wages, to fcrvc him from the fairt 
S.C Bw^'sltt: 2Stb Joy of March tiW Michaeltfuu following, which ih^ 
ca. 549. ForceC did accofdingly, and then made a new contrail with the 
316. Sett, and fame mafter, to ferve him for a longer time, and accord- 
« M(5?V24.. *"g^y ^^^ ^^^^^ ^^^ "P®** **^ contraft till April following^ 
•R ac.Ld Raym. in all above a year. And per Curiam^ though this was not 
R*^' i ^"°* ^^ entire con traft for a year, yet it gained her a • fettlement 
*'r Vr8 1 *^ Steyenton^ according to the ftatute 9 ITill. 3. cap. 

II. The Queen ver/us Branworth. 

[Mich. 3 Anna.] 

«Moa.Ho.S.c. jnRANWORTH was indifted zl Portfmouth, for wan- 
^^eVoS . ''^""S ^P and down there to fell waies as a petit 
I Tagnnc. chapman; and it was urged, that any petit chaptnah is a va- 

grant within the ftatute {b) 13 Eliz. if not exempted and 

[b) 39 £//«. c. 4, 

qualified 



qualiGed within the ftatute * 9 & lo WVl. 3 ; and that the • C«p. a^. 
Ikatutc before-mentioned did not extend to boroughsj or 
€9rporate towns, fo that as to thefe places a petit chapman 
remained as he was before (t. e»)z vagrant. Sedper Holt, 
Ch. Juft. A man was not indi£iable for being a vagrant: 
but if he was fufpefied to be, or really was, a loofe and 
diforderly perfon, he might be taken up and bound to his 
good behaviour, and by the ftatute of labourers, he might 
be put tP work| or be compelled into fervice. 

19. SpencerV Cafe. 

[HUI. 8 Will. 3.] 



ppcd imft 09 
theflcxtfcT* 
fioot* 



A N order was made by two jufiices, to remove Spencer Api 
•^^ from Hinckley in Leicefierjbire to Rochby in Warwickr J * 
Jbire, who appealed, and at the adjourned feffipns, the 
two parilhes agreed to put off the determination of the 
caufe till the next feffions, which feffions vacated the 
order of the t^o juftices \ and now it was moved, to fet 
^Gde that prder, becaufe the appeal ought to be at the 
next feffions, per Jlatute 13 Car. 2. anii 3 fa* 4 WilL 3. 
^ere to be finally determined \ and for this reafon it was 
qualhed {a). 

(a) The quarter fcflioQs may adjourn tl^e hearing of an appeal. Ld. Hap^ 
^i. % Salk. 6o5« 

13, Elizabeth AflileyV Cafe. 

[Pafch. pWill.j.] 

^WO orders were removed by certiorari, the return aS«lk.479.S.O 
-■• whereof was quafticd, becaiifc the return in the OT<Jerm*i«by 
fchcdule annexed to the writ, was not made h^twojuf^ thTih^ofdw 
fices, but by the clerk of the peace, who was not tne perfon divifioo, goo4. 
to whom the certiorari was direified, and thereupon a new 
eertiorari was granted ; w^ich being returned and filed, it 
was objedted, that the order made by two juftices to re* 
snove the poor man, Cffr. was naught, becaufe it was not 
laidy that it was made by two juftices of the divifion, isfc. 
according to the ftatute 13 & 14 Car. 2. But per Curiam^ 
tBe ftatute as to this matter is only dire£tory, it is not r^- 
ffari{|ive or qualificatory, as the word quorum is* 



559 DrUeni. 

14. Cumner Parifh verfus Milton Parifh; 

^ [Trio, a Anns.] 

« Mod. 87. S.C. A Man fettled at Cumner^ and having fereial thildrcd 
sfa * chUdren . '^^'^ *" ^^"^ parifli, afterwards removed to Miilon 
which areiegiti. vrith his children, and rented a farm of loA per anmtm 
mate are fetiied there^ by which hc gained a fettlement in the pari(h of 
fwits,^ »nd not Milton; and becoming very poor, his children born in 
wheie born. Cuttmer were, by an order of two juftices, fent thither» 
(vi».) thofe who were under fivin yean oA/, the mftices ap- 
prehending that the place of their birth was the place of 
their lawful fettlement; and this order being removed into 
B. R. by certiorari^ it was infifted to maintain ihe 0rder» 
that the children had gained a fettlement in Cumner by 
birth^ which was not altered or defeated by any fiibfequent 
a£k of their y2iiPA«', in gaining a fettlement at Milton^ fo» 
his children were with him there only as nurfe children^ and 
his fettlement (hall not be the fettlement of his children : 
But, per Hoiti Ch. Juft. the place where a baftard is borii 
is the place of his fettlement, unlefs there is fome trick 
to charge the p jrifh ; but the place where legitimate chiU 
drett are born is not the place of their fettlement, for let 
that be where it will, the children are fettled where thefr 
parents are fettled; as for inflance, if the father is fettled 
in the parifh of //., but goes to work in the parifli of &, 
and before he gains any fettlement there, has a fon born 
in the pariQi of B% and then dies, x\m child (hall be fent 
to the parlfl) of /f., for it is not the birth, but the fettle- 
ment of the father that makes the fettlement of his child \ 
and if the fatlKr hath gained a new fettlement for himfelf 
(as he had done in the principal cafe) he hath likewifis 
gained a new fettlement for his children, who do not go 
with him to his new fettlement as nurfe ^bildren, hut as 
part of his family : And to what purpofe is the father 
upon coming into a new parifii, to give notice of the num- 
ber of his family,, but only upon a (uppofition that they 
may gain a fettlement there : But if a man is (cttled 
in the parifii of J7., and has children born there, and die$9 
aud afterwards the mother of thefe children marries a 
huiband, who is fettled in another paciOi, ths cfaildrea fliall 
go along with her, not as part of her family, but as nujrfe 
children, to be maintained at the change of the psriii 
where they were bom, and where their father, whilft 
living, was fettled, and to that parifli they may be fent afitr 
feven years old^ as to the place of their lawful fettlement^ 
for this accidental fettlement of their mother, which was 
only by the marriage with a fecond hufl)and, and as (he is 
now become one perfon with him^ (hall not gain a fettlc« 
fu^nt for h^r childien* 



15. Mynton Parifh verfus Stony Stratford. 
[Mkh. isWiU.j. B.R.] 

A Poor man was fent by an order of two juftices to s5alk.5i7.s.C. 
MynUny and upoa an appeal to the fcffions, that ^.fl*^^^^ 
order was ^charged; then by another order of two juf- "„ ap^fwiS 
ticesy he was fent to &tony Stratford^ and upon an appeal only the contend* 
to the feiIions» that order was. confirmed: Afterwards he ^'^""J^L^ 
wag by another order of two juftices, fent to Mynton pn «*«ppe«i, it 
again ; and per Curiam^ this laft order is illegal \ for per is condufivk 
Holty Ch. Jutt. Where an order is difcbarged upon an ap^ 
peaty it binds only between the contenting parijhesy but 
where an order is • cwifinned on an appeal j it is conclufive to • Pofteaai. S.P. 
all parties* for it is an adjudication, that the place to 
which he was fent is the la(l place of his legal fettlenient, 
which can never be avoided but by the parifli againft whom 
it was made ; and that a parifli in reputation is chargeable, 
|f \t hath o^cers^ as churchwardens, ts^c. 

1 6. Anonymous. 

[Mich. 10 W.J. fi.R.] 

AN order made to remove a poor man and bis family Older to ttmotc 
from H. to C. was quaflied, becaufe all might not be f .P*?rj5*" *^ 
temoveable; for if a widow have children in a parifli ^^^^^^ 
fdicre flie is fettled and marrieth a huiband fettled in ano* 
ther parifli, if thofe children are above feven years old^ 
tfiey are not to be removed. 

\j. Tracy vetfus Talbot, 
[Trin. 3 Atom, B. R.] 

A Msm took part of an houfe in the parifli of i)., and was 6 Mo4.ai4. s.a 
•** ra/<tf as an inhabitant of that parilh, ftTr., and a diftrefs q?JJ^*^^** 
was had for that rate; and in replevin it was held, per abk^fthow* 
Holty Ch. Juft., that if two houfea are inhabited by two tu« 
families, and there is but me common door where both 
enter, yet, in refpeft of their original, which is feveral^ 
they continue fcveral houfes, and are fcvcraHy rateable 
to the poor; and if one family goes away, the part 
wbqre he dwelt fliall be taken aa an empty baufe \ but . 
if one houfe is dhrided by partitions, and inhabited by 
fe?cr?iL iamiUeSf as . for inftance, if the owner dwells 
9a one part, and a ftranger in another part, thefe are 
)i^i(e fcveral tenements, and the inhabitants thereof 
-* fevcrally 



ft6o S)xoZXg* 

fcvcrally rateable to the poor whilft they dwell in thofe 
^ fevcral tenements ; but if the ftranger removes out of kis 

1^ 201 J part, and his family goes away, then the whole becomes 

an entire tenement, and the pofleffion thereof is devolved 

on the owner, and he is rateable for the whole as one 

tenement, is^i; 

1 8. The King vcrfus Ricelip. 

iS»Hr.5i4 s.C 'TPHIS cafe is reported in 2 Salh,^ but not as it is here 
5Wod.4i6.S.C. 1 reported : {viz,) A poor man was removed from /fiir- 

fpol!'.n^!a'it ^^"^^ ^^ ^'^^^'> *^y ^" 0^^^^ ^f *^'^ jufticcs, which order 
tonclufive. was * cGfifirmed upon cut appeal to the next fefRons, fo that 

•Aateai5. S.P. now hc became fettled, at Ricelip i afterwards the pa« 
rifliioners of Ricelip difcovering th:;t Hindon was the place 
of his fettlement, got an order from two Jufticcs to remove 
him thither ; and upon a ccrttGrari to remove that order 
into B. R.f the queition was, Whether after an adjudica* 
don upon an appeal, Ricelip is eftopped to fay, that is not 
• the laft place of his legal fettlement ? and adjudged they 

are ; for if Ricelip had not been the laft place of his fettle- 
ment, they could not have fcnt him there, but he would 
have been fent back to Harrow, which was firft poflTefled 
of him, fo that this is in effe£t but the fame queftion again, 
which Hath been already determined ; and there muft be 
an end put to it : If a man be adjudged by twa jufticcs to 
be the father of a bafiard child, he is concluded to fay the 
contrary fo long as that order ftands in force ; and it is an 
eftoppel to all men to fay the contrary ; but any man 
inay fay he is the father. 

19, The Queen verfus Corbett. 

« Mod, 91. s.C. »TnHE jufticcs made an order, that 7*. $. Ihould pay E.G^ 

jttftices hanre 1 f^ much moncy for labour and work done; but did not 

Jn^dcT for ^^ forth that £, G. was fervant to the faid T. S., and for 

wagei, bat not that reafou It was quaflied ; for the jufticcs have only an 

^^\^ ^^T^ authority to order payment of wages to fervants in * huf- 

!* bandry ; but by this order it might be for labour and work 

" done as a carpenter or mafon in building. 

20. The Queen verfus London. 

Order to pay fo J* N ordcT rccitcd, that two men (naming them) were 
much fbr wajjc. £\ retained by Mr. London, the king's gardener, to work 
be intended in '" ^"C gardens in Hampton-Court, at fo much per aum, 
huibai;drj. and that they worked fo many days there, for which fo 
much was due, and which ^.London was ordered to 

P»7i 



iffi)utlatDrp. *26z 

pay; this order being removed from Hlcls^s^hall into B.R.^ 
it was quaihedjbecaufe *the juftices have no power by the 
ftatutef 5 Eiiz. to order payment of wages to any> labourers f Cap. v 
other than thofe who are employed in huibandry ; and 
the reafon is, becaufe by virtue of that ilatute the juftices 
may compel men to work in hufbandry ; and therefore it is 
reafonabie that they (hould enforce the payment of their 
wages, efpecially iince by the fame ftatute they have power 
to fettle the wages : Et per Curiam^ Where an order is 
made for payment of ivnget generally f it (hall be intended 
wages in hufbandry (a); but where it appears to be other- 
wife, as it did in tliis order itfelf, it (hall be quaflioch 

{a) R. ac. 2 Sali, 484. , 



€)tttlatotp. See Pleas, i6. 



1. "D T an outlawry, all perfonal chattels of the pcrfon Ravm. 17. 

'^ outlawed are vefted in the king by forfeiture; but ^^!^' *°** ^ 
real chattels or freehold eftates are not vefted in the king Coic!'poa.'^L S. 
till after imjuifition found. 

2. llicrefoTe, if the perfon outlawed do either alien 
or jnake a leafe before inqujfitioUf the king hath loft the 
pernancy of the profits. 

3. Outlawry is a good plea to an audita querela^ even t Mod. ei^ 
upon that judgment upon which the party was outlawed, s»«* 43* 
becaufe the audita querela is not to defeat the judgment, 

but the execution : 

4. But if a writ of error or attaint is brought upon the Co. Lit. xaS. «. 
judgment on which the party is outlawed, in fuch cafe ' ^'•^* 43- 
outlawry is no plea, for by thefe the judgment itfelf is to ^^' ^*""-7»*» 
be reverfed and defeated ; and then the outlawry, which 

is but a fuperftru£lure, falls \ for the rule is, non admits 
titur exceptlo ejus cujus petitur dijfolutio. 

5* An outlawed perfon was fued in the Exchequer by Hard. %%• 
bill, to difcover his real and perfonal eftate for the benefit 
of the king I and upon a demurrer to the bill, becaufe 
the defendant is not bound to accufe himfelf, this demur- 
rer was over-ruled becaufe the king has a title by the out- 
lawry, which is quaft^ a judgment for him. 

6. A perfon outlawed (hall neyer be admitted to aflSgti [ 263 1 
errors till he yields himfelf in execution, for he muft give 
obedience to the law before he (hall have the bene(it of 

if. 



t6^ i£)uttfttor$« 

It ; and he (hall not hare writ of error (a), Becaufe in 
fuch cafe he wiU have a fight of the record % and if there 
are errors in it then he will appear, otherwife not : Now 
* the outlawry is an attainder^ and therefore he ought to ap^ 

pear in perion, and fubmit himfelf to his trisd \ for being 
attainted, it mud be ex gratia, if he is admitted to Ggn 
crron before* 

Cdb Lit j%%. 7* Nota : At common law, there was no procefs of oitt* 

lanurji but in cafes of felony ; and therefore, as by commit- 
ting felony a man forfeited all his/a/iir, jvm//, and chattels^ to 
by an outlawry for felony, at this time, he forfeits the fame* 

CmnynftUtiagry 8* But procefs of outlawry in perfona) aAions is only 

p. ForfejtaieB. jjy ^^ ftatutc, in wluch cafe the goods and chattels of the 
perfon are only liable, for thofe were only chargeable iii 
pcrfonal adions, and fo they are by an outlawry in thofe 
actions, {'wx.) they are forfeited to the king, and be (hall 
likewife have the pernancy of the profits of the chattels 
real {t) ; but this feems by a confequence only, for that the^ 
party being extra legem^ is thereby become incapable to 
take the profits himlelf. 

xVern. 513. 9, A merchant having 500/. (lock in the Eqft India 

»Uv. 49. Ccmpafty^ was outlawed before judgment at the fuit of 

W.R.: the king upon inquifition and feizure, grants this 
(lock to the fail! IV, R„ and that he might fue for it in 
his own name, W, R. gets the (lock transferred to him, 
and then the iiicrchaut rcverfed the outlawry, and the 
king granted him reflitution, de omnibus qmbus nobis non efi 
refponfunu Et per Curiam, This (hall not redore the 500 A 
(lock, becaufe the grant was executed and veiled in IV.R.^ 
and as to that matter the king was anfwered* 

s Vent. 2S2* 10. Cafi'^ l^c, upon a quantum meruit for meat, drink » 

te't-. The defendant pleaded an outlawry in bar to the 
aftion, fetting forth, that as exigetula pofitafuit, H utlagaC, 
ISc. i5" ea ratione^ feTr. debit a juris forma ivaviata fuit (st 
exijit: and upon demurrer to this plea it was mfided, 
that this outlawry could not be pleaded in bar to the ac 
tion, it being an ajfumpfit upon the qutintum meruit, be^ 
caufe till the things are valued the debt is uncertain, artd 
by confequence cannot be forfeited : It was doubted be* 
fore &!ade*s cafe, whether a debt upon a fimple contraA 
could be forfeited by an outlawry; but in that cafe it was 

r 264 1 adjudged a good plea, becaufe the conilderation created 
a debt, though it was not reduced to a certain fum. 
Outlawry hath been held a good plea to an aAion of tro* 

• 3 Lmii* 205. ver, and even in bar to that a£lion, though air lies in * da-* 
mag^s; but in the principal cafe the Court doubted, whether 
debita juris forma waviata exiflit [c], was too general or not* 

^ {d) Fide ac. 4 Burr, acay. {c) ^ WitkoHt (etdo^ ibrth thftt W 

(^) After inquiluioa UKeo. I Stf/i. did nut appear pn the. cxigeai I 
395. ante, fl. u 



, IK. In 1^ fpecial verdicl in qe^lment, tlie cafe was: iLev. 3> 
IT* R* was QUtlsiwed in a pcrfonal adHon, and afterwards ,^=^y* i7* 
i^vied a fine, and the king ieifed the lands in the bands 
of the CQgntfee ; and per Curiam^ the feifure had been 
good if \x was before the fine levied, but not after, for 
dien fbit cagnifee (hall hold againft the king. 



iSD^tV. See Deeds. 



0att)ott. 



I. The King verfus Wecdon &f aP. 

[Mich. 12 Will. 3O 

A Convi£kion of barratry renders a man infamousy and Difference be* 

^^ incapable of being a wiine/i, but a general par Jon will twwn* genera 

rcaorc biro. Et per Holt, Ch. Juft. The difference be- p^don.- 

tween the cfFefts of the king's fpecial pardon and a gene- Skinner 579. 

raj pardon is this, {viz,) wherever the difability is part of Trl.perl'aiiiiQ. 
the judgment by aft of parliament, as in conviflion of *^^' 
perjury upon thejiatute, there the king* s pardon cannot remove 

that difability, but a gtneral pardon (a) may } but where 2 Salk. 6S9. S.C 

the difability is only confcqucntial, as upon an attainder, *=''5^- 'VMieaifi^ 

and no part of the judgment, there the king's pardon ^ ' ^^ 
will take it away. 

(tf) Fix, by a£l of parliament. 

2% Dr. GroanveltV Cafe. [ 16$ ] 

{Hill. 8 WilL 5. I Ld. Rayoi. 213. S. C. Comyns S. C] . 

^H£ tif^rs ef the aJkge of phyftaom, Ltrndon, have 1 Salk. 144, ico». 
*• pQw«r, by theur charter, to fine and imprifon for male ^J^^' ^^' 
praBiit^ inphjfict and, this charter being confirmed by ad ftacct"facioi^ 19 
of {ifV^lv^mentf they accordingly did fine and imprifon Dr. the king. 
Groanvelt, {or adnuniftering unwholefome pills and medi- 
cines } and in this cafe it was held, per Holt, Ch. Juft. 
and the Court, that the king is creditor poena, and that all 
fines for offences belong to him i and accordingly feveral 

lordf 



i6s patHOti; 

lords 'of manors have the fines for all offences .withlai 
their Jagmcries, but it is from the grants of the king, and 
that he may pardon the ofFence .and remit the crime, for 
this is a prerogative which he canitot part withal *, for as 
he hath the public revenge in his hands, fo it is neceflary, 
and for his honour, to have a power of mitigating aft re-^ 
mitting the exercife of it. 



• Cap. s- 
The ktnf miy 
pardon felony, 
Ad he lirho 
plead* it moft 
6ad fecurity for 
good behaviour. 
Cap* I}* 
Cmh. lac^m* 
sSalk* 499* 



STi. 1^0, i^S. 
] Saund. 1751 
^6i*.iLev. lao. 
% Mod. 53. 

Sid. 222. a Mod. 



Sid. 170> 212. 

» [ 266 J 



1 Vent. 207, 

2 Job. 56. 



1 Vent. 134. 
s Lev. 26. 

2 Salk. 412* 



3i Anonymous. 

'TtHE king may pardon felony; bdt then, by the ftatutc 
* • io£J. 3., he who will have the benefit of fuch 
pardon muft within three months after find fureties for 
his good behaviour by recognifance to be returned into 
the Chancery ; if he doth not, then the pardon is void } 
but this (latute is now repealed by the ftatute 5^6 
WilL 3., by which it is provided, that where a pardon is 
pleaded by any per/on for felony^ the Judge before nvhom it li 
pleadedf may at biS difcrethn remand or commit fuch perfon /• 
prifon^ there to remain till he or flie (hall enter into a re- 
cognifance, with two fulficient fureties, for his 6r her 
being of the good behaviour for any time under feven 
years ; and that an infant or feme covert pleading a pardon, 
(hall find two fuch fecurities^ who (hall enter into a re'*^ 
cognifance, as aforefaidi 

I. If a man comnnt ftlony^ and inquifition is taken, and 
then comes a general pardon, yet the forfeiture remains 
unlefs there are words of refitution. 

5. Where a man is guilty oiftmony^ and afterwards 
there is a general pardon for iail offences which the king 
can pardon, yet the parfon fo guilty may be deprived, be- 
czxxkjimony is malum infe. 

• 6. 80 if a man marries hisfiflcr^ he cannot be par-* 
doned {.a) a parte ante; yet he may be divorced and puntfheJ 
if he cohabits with x her afterwards, for the fubfequent 
cohabitation is a new crime. 

7. Where a man is indifted for treafon a pardon is 
good, though it doth not mention the indifiment ; but it 
is not fo where the defendant is indidied for murder^ for 
by the ftatute 27 Ed. 3. cap. 2* the pardon muft recite tlic 
indi£tmenr» 

8. Where a ftatute pardon contains exceptions in the 
body of the aft, he who pleads fuch ftatutc, to entitle 
himfelf to the benefit thereof, muft aver himfelf not to be . 
a perfon excepted ; but where the exceptions follow in a 
diftant claufe by way of provifo, he needs not* 

a) Punllhed. 



( 26^ } 



t. APi^ro^ation of the parliament is always by the king, i Mod. 441. 
'^ ^nd in this cafe the feflions mud begin de novo: but I^if^ctuiee be. 
an aJi^wmment is by each houfc, and the fcffions continue S^^liViTIS* 
Qocwithftan<iing fuch adjournment. joarament. 

a. An order was made to apprehend W.R.^ and to sid. 1145. wben 
take hiro into cuftody, for arrclling a pcrfon who claimed JJ^°f**f ?j^* 
% privilege under a peer, and this arreft was fix days a/ier a „|^ wTpi©. 
Prar^atien: but upon an habeas corpus the pcrfon was dif^ losatioa, 
charged, becaufe the order determined upon the proroga^ 
tian as effectually as it would have done upon a diffolu- 
tion, and fo it is of all things executory and imperfe6^, 
except writs of error ox fcire facias : but if the pcrfon had 
been taken by tho/er/eant at arms before the prorogation^ 
and that he mult oe, becaufe it might happen that the 
parliament may be diflblved, and fo the party may conti* 
nue in prifon tor ever. 

3. If an offence be committed criminallv in parlia« Whereamfn 
mcnt, the perfon may be puniflicd in B. R. after the «*! »»^Pttwil>«l 
parliament is ended ) for intereji reipuUica w ma/eficia u^m^^*"^^^ 
maneant imbunitam 

* 4. It a parliament is aflembled, and feveral orders Hott. 6i« 
made, and writs of error brought in the Houje of Peers, « Rj®"- R«p« *9» 
and feveral bills agreed on, and none figned, this is but a j, 267 J 
convention, and no parliament, or fefjion of parliaments but 
every feflion in which the Mngfigns a bill, is a parliament^ 
and fo every parliament is a feffion, but not i converfo. 

5, In the Houfe of Peers their privilege "begins from the « !-«▼• ?•• 
tejle of the virit of fummons, and upon every feflion and 
prorogation their privileee is for twenty days before, and 
twenty days after a femon, this being time enough for 

going CO, and coming from any part 01 England. 

6. A writ of error returnable ad prommum parUcH 1 V«at. mU* 
mentum, is ill, unlefs the prorogation is to a certain day. 



-»♦- 



}0artitton. i9^^ Jolntenants, 15. 



Vol. in. 



( «^7 ) 



I Bu1ft« 9«' 
1 Salk. 511. 



1 iloU. Rep. 
215. Cartk. 

277. CODT* 

] Salic. 379. 
contr« 

[268] 



t. TTTHERE goods are pawned geneinlly, witbotftaflf 
^^ day of redemption^ and the pawner Ses^ the 
pawn is abfoiute and irredeemable i but if tKe pavmee im, 
it is not fo. 

a. Wiiere goods are pawned^ rediemMe Btad^f cerUin^ 
the pawnee, in cafe of failure of payment at the i^j^ iiuif 
iCell uiem. 



Where a pawn- 
broker may be 
lAdx&ed* 



3. Anonymous. 

[Pafcli. 5 WiH. 3.] 

Jp£j{ Holtj Ch. Jtift. Where a pawnee rrfvifes opm 
* tender of the money, to re-dcliTcr the {(oodsy he mat 
he indi&edy becaufe, being fecretly pawned, it may be im- 

SoiTible to proffe a delivery for want of witneflesy in Cafe he 
!iould bting an ajiion ot trover for them (0). 

f fi) Fiwitfbroken are now icgulated by/ol. 27 G. 3. A. 37. 

4- ^Coggs vtrfus Bernard. 

[Trb. aAanx* aLd.Rayxn. 909. S.C. Con>ynsi33. S.C] 

THERE is a cafe reported by this name in i &A., 
which fee 9 for it doth not relate to what follows (5): 
Per Holip Ch. Juft, "* Vadium, a pledge or pawn, in which 
cafe the pawnee hath a property in it, for the thing is a 
fecurity to him» that he (hall be re-paid the money lent 
on it. 

5, Now, if the thing pawned may be the worfe for 
ufing, as clothes, bfc, the pawnee cannot ufe them; but 
if it will not be the worfe, zsjewe/s^ iffc. he may ufe them, 
but then it muft be at peril ^ for if the pawnee is robbed, 
jte i s 4iftUe -to thcpawfterj becaufc the 4>awn is fo far in 
the nature of a depojltum, that it cannot be ufed but at the 
peril of the patvnee, and it was the ufmg that occafioned 
the lofs. 

<3. But if the pawn is laid up, and the pawnee robbed, . 
he is. not anfwerable. 

[fi) But thefe points are fiated in an anonympus extradl from tlie fame csJc. 
zZalk.^%%* 

7. « 



a Satk. 16. 

* % Ld. Raym. 
916. 



7* If the pawn is of fuch a nature that the keeping is 
a dharge to the pawnee, as a cow or a hor/e, the pawnee 
may miik the one, or ru/tf the other, and this is as a recom* 
pence for his keeping* 

8. If a creditor takes a pawn, he is bound to reftore it 
upon the re-paymeiit of the4iektr but if his care of keep* 
ing it be exa£i, and the pawn is loft, he ihall be ezcufed, 
for there was no default in him. 

9« And where the pawn in fuch cafe is loft, the 
pawnee hath ftill his remedy againft the pawner for the 
money lent, for the law requires nothing extraordinary of 
the pawnee, but only that he (hall take what care he can 
to reftore the goods^ upon payment of the money. ' 

10. Therefore if a pawji is loft before tender of the 
money, the pawnee is not liable, unlefs there was an ap- 
parent default In him ; but if, after the money tendered, T 260 1 
tlie pawnee will keep the goods, and they are loft, the 

pawnee {hall be liable, becaufe his property is determined 
l]|^ the tetHUr^ and he is afterwards become a wrongful de- 
tainer \ »id he who keeps goods wrongfully muft anfwer 
for them at all events at his own peril, for his wrongful 
detainer was the occafion of the lofs. 

1 1. Where a man pawns goods for money lent, and 3 Puifi. 17. 
afterwards a judgment is had againft the pawner at the com. Execution, 
fuit of one of his creditors, the goods in the hands of the ^ ** 
pawnee fhall not be taken in execution upon this judgment 

until the money is paid to the pawnee, becaufe he had a 
qualified property in them, and the judgment-creditor had 
only an intereft. 

1 2. And this is agreeable to Southcotfs cafe, ff. Where 4 Rep. S3« 
a man delivers goods to another to keep fafely, and they 

are afterwards ftolen, he fhall be anfwerable for them in 
an aSion of detirtue; becaufe, when they were delivered to 
him, he undertook to keep them fafely, and therefore he 
ought to keep them fo at his peril, though he hath no re- y\^ Ld, "SLnym. 
ward; but it he take goods to keep them as his own, and 9"* C<>SP ^* 
they are afterwards ftolen, he fnall not be liable -, and the »«™"^' 
fame law if they are pawned to him, becaufe he hath a 
ijualified property in them. 



S % 



( ^69 ) 



I. Buxton verfiu Goucb. 

[PaTch. 5 Anne, B.R.] 

Bc^wy howps. |N this cafe it was held fer Curiam^ that petjorv wts 
■***^ -■• punifliable at common lanv^ that if it relate to juuice it 

is puniihable hj rixtjlatutii but if it relate to a fpiritual 

natter in the (piritual court, it may be puniflied there {a). 
9t|f0 J36. a. That it takes its name from perverting juftice, there* 

fore it muft be judicial ; and a falfe oath m a court of 

juftic^ is more odious than elfewhere. 

5 Efix. cap. }• * 3* It is an offence for which the party may be indidedi 

HiiSf * c 6 cither at common law or upon thcAaiute 5 JSiiz., by whidh 

f. loT * ^ ^' the puniDimcnt is enlarged, but the nature of the offence 

^ r 270 1 ^^ "^^ altered by xixitjlatute ; and in many cafes an indi£l« 

^ ^ ment will He at common law when it will not lie upon the 

Jlatutty as for inftance, a roan may be indi£led at common 
Bttlft. 322. law for z falfe ajjidavit taken before a mafter in Chancer/^ 

1 Cro. 352, Iju^ „q^ upgn xJtitJlatuUs for this is not perjury within the 
3 ro. 137. meaning of that ftatutc, for that muft be in a matter r^- 

lating to the prorf of what was in iffUe* 

2 Cro. 2X2. 4. So where a witnefs for the king fwears falfely, he 

3 inft. 164. cannot be indifted upon the ftatutc, but he may at com- 

I Hawk. cK 69. , ^ n • t r ' 

f. 19. monlaw. 2 Cro. 120. Farcer cafe, 

Yeif. 120. S- A falfe oath formerly taken in the court of rtquefs^ 

in a matter concerning lands, was not indi£table, becaufc 
that court had no jurifdidion in fuch cafes. 

Cjo. EJj», 1C5. 6. Indidlment of perjury was, quod taffo per fe facro 
Evangelio falfo depofidtj (5*r. this was adjudged ill, becaufc 
it was not fully alleged, that he was fworn. 

3 Cro. x47j 148. ?• Another Indiftmenf was held ill, becaufc it did not 

1 3 Cro. 137. allege that the defendant -w/c/zj/ari/ depofuits and f another 
was likewife adjudged naught, becaufe the oath did not 
relate to the point in iffue [b). 

^i. 9c, 454. 8. Where the plaintiff lofes his aftlon by a falfe and 

perjured witnefs produced on the part of the defendant, 
in fuch cafe he (the plaintiff") cannot have an a£tion againft 
that witnefs, till he is indifled and conviAed, unlefs it 
was fuch a perjury, or in fuch a court, that an indictment 
would not lie for it. 



{«f) Thii U exprcfsly favcd hyftat, {I) Thefe indiflmehts were on ihe 
5^/. £. 9./, 12. il^iatc. 



( VJl ) 

0ijgftOn* See Nuifancc, 3. 



^lua^ not certain, anl^ tttanttn^ 
full SDefence^ 



D 



I. Hole ver/iis Burgoigne. 

[Pafch. 6Wm.3.] 

jEBT for lo/. ihewing that in confideration he had Plea inter ilia, 
paid the defendant the rent due to him, (was.) 5A he ^^^ ^^ 
(the defendant) by his deed did covenant to fave him (the * * '"•4» • 
plaintiff) harmlefs againft W. R. who claimed the lands \ 
and then fets forth, that W.R. did implead him * itittr *Poft«iaaiC| 
aliaf in the court of Exchequer, in an adion of debt to ' ^' ^' 
recover this 5/. and upon a demurrer to this declaration, ' 
it was held iU, becaufe the inter alia implaeitavH was too 
general. 

2. Want of defence is only matter of form, and aided Want of defcncf 
upon a general demurrer. ^* ^^^Tl ^*>nn» 

3. The defendant venit (sT defend* vim fcT injuriam 
quande^ &r. and imparled fpecially, v*'\t\\ falvis omnibus ad-^ 
vantagiis & epictptionibus ; it hath been held, that after this 

he cannot f ^\^7i6 privilege^ becaufe that would be to ouft t.S'J- 3^"^- 

the court after a full defence ; but in :j: Hardres it is held J^'/**^] ^^^• 

ptherwife, becaufe a claim of privilege dotb not ouft the i liard. 365. 
court of jurifdi£tion, 

^ Bringloc verjits Morifon^ 

[Hill- ayCar.,. B.R.] ^ ^ rt^^^-JiT^ 

IN trefpafs, for tMng his henrft and riding him immode- Pin not anfuer* 
ratelyi the defendant pleaded, that he took the horfe Ifs the dccian^ 
by lictnct^ and gave no anfwer to the immoderatf ridings Jliit of^7<* 
yet adjudged good, for the fffi of the aAion is the takings good, 
and the immoderate riding is only an aggravation of the *^^^ SU- 
twfpafs. 3t!r.V. 

S3 



27^ PlMiBf not ccttatiT> antttoanttng full ^^fence^ 



5^ Sheppard verfus Taylor. 

[Pafch. 9 Will. 3. B.R.] 

How 1 judgment iN replevin for fix difhes ; the defendant juftified under a 
court.'biwi**is judgment in a couri-baron^ and a levari facias awarded 

to be pleaded. thereon, by virtue whereof he took the di&es ; and upon 
Ante 219. S. c. a dcmurrct to this plea it was adjudged iHv bccaofean cxc- 
m tot. wb. cution upon a judgment in a court-baron ought not td be 

by levari faciasy but by di/lriftgas^ unlefe there is a fpeciil 
Wilfoa 316. cuftom for that purpofc ; bcfidcs, the plaintiff (hould not 

have begun with judgment, but with the plaint ent^redy 

and talker procejfum fuit fuperinde^ that tliere was a 

judgment. 

6. Hallett vetfus Burch. 

[Pafch-.9Will-^.B,R. i Ld.Rayni.2i8.S.C. Skin.674. S.C.J 
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amounts to the 
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^HIS cale is reported in • i Salk. by the name of Holler 
•* V. Bu/hy and in + 2 SalJi by the name of Hallett v. 
Burti but the cafe was thus, 

Jf. Trefpafs for taking his cows, fcfr. The defendant 
pleads and fets forth a right hj prefcription in the Bijbop of 
Sali/bury^ to grant replevins in fuch a manor, and that the 
plaintiff cepit l^ imparcavlt three cows of another, and 
that he (the defendant) by .virtue of a replevin^ zsjlenvard^ 
blc, took and drove them away, and traverfcd that he was 
guilty aliter vel alio modo; and upon demurrer to this plea 
It was obje£^ed, that it amounts to no more than the gene^ 
ral ijfue; for the effeft of it is, that thofe were the cows 
of another perfon, and that the plaintiff* took and im« 
pounded them: Now by the impounding the plaintiff had 
. neither title or poiTeffion, and if fo, he had no % colour 
to bring an a£lion of trefpafs for taking them out of the 
pound, for in fUch cafe trefpafs will not lie, bat parco 
fraElo* Et per Curiam, This plea amounts to no mart 
than tie g^^feral iffue, wherever the defendant's plea leavcth 
a caufe of a£tion in the plaintiff either exprefs or implied, 
but confeffeth and avoideth it, the plea is good, and this 
confeffion and avoidance is colour, without which the 
pl^a would amount but to the general iffue : Now in the 
principal cafe the defendant hath fct forth in his pica, 
that thefe were not the plarntiif^ tows, bat yet, that he 
took them and impareavit only, whereby they became in 
eujlddia hgts, and therefore there was no colour for him to 
bring an a£tion of trefpafs for taking them out ; bat if the 
defendant had pleaded cepit iff detinuit, inftead of imjfar^* 
cavity the plea might have been good. 



Iplefur not certain^ anO toanHfig full IDzUntt. ny^ 

7. Hatton ver/iu Morfc* 

[lAnnaB, B.R.] 

THERE is a fliort note of this cafe la i Safk.g but the x Stlk.^94,$.c 
cafe was thus. Jl In afumj^t, CsTr. The defendant ^j^'^ » p»» 
pleaded,, that true it is he did promife, but that anU tt^^"^J!Z^ 
diem impetrathnu bilUt he paid the money ; and upon a iflue. 
demurrer to this plea it was obje£led> that it amounted 10 
the general ijfue. But per Holt^ Ch. Juft. This doth not 
amount to the general iffue \ fqr though pajment tnaj be 
Miven in e%udettce upon non ajfumpfit pleaded^ yet it was long 
before that obtained; it is llkewife giving colour ^ for he 
iays, there was a promife, but that he performed it: Now 
there are many things which may be given in evidence upon 
the general iflue, and yet thofe things may be pleaded fpe«* 
ciaUy : As for inftarice, In an action of debt the defend- 
ant may plead a releafcy or he may give it in evidence upon 
nil debet pleaded^ fo in debt far rent upon a denufe^ the de- 
fendant may plead an entry and evi^ion^ before any rent 
became due, or he may give it in evidence upon nil debet* 

8. There are two forts of colour^ the one is exprefs^ the Of gWin^coloar. 
tidxzx implied* >U J^^iyia. 55l^ 

9. Exprefs^ as in trefpafa quare claufum fregit^ the 
defendant in pleading makes a title under W. R. fetting 
forth^ that the plaintiff claims under a feoffment from iht 
faid H^. R. by which nothing pafled, but that he entered 
by colour thereof : Now here the defendant gave cohur $/ 
aQion to the plaintiff, becaufe by the feoffment he was 
tenant at will, and catered, and by virtue of his pofleifion 
he may maintain an aflion again ft every one, but not 
againft him who hath a right \ fo likewife in trefpafs quare 
claufum fregit^ if. the defendant pleads, that the plaintifF 
was (ei&d, ^e. and made a leaie to him for years^ there 
is no occafion to give exprefs c^our^ becaufe the defendant 
allows, that the plaintiff hath the .reverfion, which ii 
colour enough. 

I o. Home vcrfus Lewin. 
[Hill. la WiU. 3. I Ld. Raym.639. S. C] 

iN replevin^ the defendant avowed the diftrefs taken for xSaik.5S3.s.c. 
-* rentarreari the plaintifF replied, de ifijuria fua propria^ Where u 
ttbfqut hoc that any rent was m arrear : and upon a fpecial mort than che 
demurrer to this replication, becaufe it amounted to no geacniur 
more than the general iffue^ it was adjudged, that this was 
not a proper inducement to the traverfe, as if in trefpafs 
the defendant fl)0uld plead, de injuria fua propria^ abfque 

S 4 hoc 
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toe quod tjl culpabili^f fp that in the principal cafe^ tK« 
plaintifF Ihould have replied, reins in aretro^ and conclude 
to the couuirjj that had been the proper ifiucy for it is a 
• Raft. Eat. negative to what was^iefore affirmed. So* de injuria fua 
557* 5SS- fropria^ ahjqui hoc that there was fuch a prefcription^ is ill, 
f I Roll. Rep. a(id f de injuria fua propria, ahfque hoc that he is a bailiff, 
^' is ill ; therefore the natural and proper replication to this 

avowry, had been nihil in aretrot it is quq/i the general 
i0ue, fo that this replication of fpecial matter, (vn.) i& 
injuria fua propria, amounts only to the general iflue, and 
no other evidence can be given» but what might as well 
have been given upon the proper iflue ; befides, this cir- 
cumlocution muft be ill, becauie it prolongs the caufe by 
enforcing the avowant to an unnecsflary rejoinder; and 
though it is only matter of form, bccaufe it doth not 
alter the evidence, yet upon a fpecial demurrer, and (hew- 
ing \i for caufe, it is naught. 



1 1. Weft w^yZf/ Weft. 

[Pafch. It Will. 3. 1Ld.Raym.674. S.C* Holt 559. S.C] 
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Of juftification 
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% Latw. 1230. 
Plea that be wat 
feifcd^ butdatli 
not fay of what 
ciUte, not good. 



iN an a£lion on the cafe for a falfe- return, the pra£lice 
^ was agreed to be, that if one pleads the general iflue, 
and it is not entered, he may within four days of the 
term waive it, and plead fpecially, and if Sunday happen 
to be the laft of the four days, then Monday fhall be al- 
lowed \ and fo in cale of a plea in aiattmepit, and that at 
any time afterwards he may waive the fpecial matter npd 

Elead the general iillie, unlefs there is a rule to plead as 
e will ftand by it. 

1 2. Where the plaintiff releafes after the aAion broughti 
the defendant ought not to plead afflo non, istc*, but ac* 
tionem pr^diif ulterius habere non debet, and he ought to 
plead it either as a releafe made pendenti brevi, or puis, 
darrein continuances and fo it is of any matter which hap* 
pens either to abate the writ, or to bar the a^ion after 
the writ brought. 

13. Where by an a& of parliament a man has leave 
to juftify in general, that he a£led by virtue of fuch a (la- 
tute, according to the tenor of the zQt, he need not allege 
particular circumftances ) but if he doth, and without 
taking notice of the aA^ it is a waiver thereof^ and his 
plea muft be taken as at common law. 

14. Jn replevin, for taking in Qverfield, (sfa the de« 
fendant pleads, that he w^sfeifed of three acres of land in 
Overfield, but doth not fay in fee^ or of what eftate he 
>vas feife4 } and| upon a general demurrer, the plea w^s 

adjudged 
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adjudged ill for that caufe *> but to a plea in bar of an • a Ut. 1313. 
aiuion of trefpafs it was otherwife adjudged. 
. 15. Trefpafs for breaking thirty perch of heclge af)(i a Lnt. 1350. 
thirty perch of ditch j the defendant prefcribes for a J^^^^^f 
^way^ and that tpfe aperuit conveniefOem Isf mceffariam viam pleaded, 
in the place where, ^e.y for carriages, bfc*; and, upon a 
demurrer to this plea, it was adjudged ill, becaufe be 
might have laid out a convenient way withp)ft leaking 
^Iwty perch of hedge* 

t6. /« trefpafs for breaking his houfe a[n4 ^fe ^t ^.f 1 Lut. 14091. 
the defendant pleads, that the houfe and dofc afprefaid ^^^^^ 
was a mefiiiage, called Rain/s Dwe/lhr^Jboif/if and twei^fy cooatiy. 
acres of land, called Raines Clofe^ which faid me^uag^ 
and twenty acres of land, WTAfolum tpfius propriun^ pn 
fuodt isfc. Et hoe paratus eft verificare^ the plaintiff xtm 
plieSy that they wsre liherum temmentum ipftus the plaintiff'^ 
and that the defendant entered de injuria fua propria^ and 
traverfed that they were the freehold ot the defendant, 
{9* bee paratus eft verificares it was held, that this replica- Str.STz. 
tion was not in nature of a new alignment, becaufe that is ^^^* 95«^ 
always of another place, but here the place was itill the ^^*' 
fame, and therefore the bar muft be taken as a real and 
not a common bar, and confequently the replication 
ought not to conclude with a traverfe, but fliould have 
put the matter in iflue, (viz.) that it was his freehold, 
and not the defendant's freehold, and fo concluded to the 
country. 

17. In covenant, the breach affigned was, i70fr-pay« xLut. 5x3. 
ment of rent and not repairing: the defendant pleaded an ,^^**"f"fjT 
outlawry in bar to the aftion : Et per Curiam^ He might bl^nrtgwjdT 
have pleaded it in bar to the rent arrear, but not to the 
repairs^ becaufe the damages for not repairing were not 
forfeited by the outlawry, and by confequence the plea bei«g 
in bar, and not being good as to part, muft be ill in the 
whole ; but if the defendant had pleaded thijs outlawry in 
abatenuntj as he might have done before imparlance^ and 
this to the whole writ, it had been good, but it is not fo 
in bar. 



i&Opr i&ttfonet0* See Statute, 6. 
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|te^tC^« See Coaunon Recovery, 2. 



Ptfwcrt are ap- i. T>OWER5 arc cithcr ttppeniant or edlateral^ the one 
P«^ or coU r i3 ^herc the tcftator dcvifes to W. R. for life, with 
a- power to madLC a jointure, &r.; the odier h where he 
deviles to lixs executor to fell, Wr,,- In the firft cafe Ac 
power is annexed' u> the eftate, and deriyed out of it ; in 
the other cafe it is collateral to it. 
% Lev. 5?. ^ 2. As &r inftance, a denfe t^ W. R. in tail^ re- 
p *"^ ' wtec*"' *ttaindtfr over, with a power given to him to make a 
4ifSM^. . Jointure tx> a ^wwfrfwj^, ffc» The tenant in tail, in the 
life-time of his firft wife, fuffered a common reanxrj to die 
vfe of himfelf and his heirs, then his wife died, and he 
married a fecond wife, and covenanted to itand feifed to 
the ufc of himfelf and his tvife^ fir tbiir livery is^cs- ad- 
judged, that this power, when created, was* ta be exe- 
cuted out of the dlate-tai), which was now deftroyed by 
fuflering the recoYcry, and by confequence the power to 
make a jointure was deftroyed. 
SM. ley. Of 3. Fvwer was giren by a marriage-fettlement to a 
Mventonukt JQji^trcfs to make leafes for twenty-one Tears mfoff^Hnm 
Ca. Cli. sS. the huft)and died, and ihe married agam^ and then die 
iecond huiband and wife made a leaie, ^r. in pofleffien \ 
but fome of the lands were in leaft before z Adjudged^ that 
die kafe was void as to thofe lands. 
Tdr. ftis. 4. ff.fuch power had been to make leafes generally, it 

ftall be intended leafes in pofieffion. 

Ch. Rep. iS« $ . The Laij AtOrtm being a fingle woman,, fettled her 

'"^TL"^ ^*" eftate for life, remainder to her in tail, with a power ta 

^dc 1 Roi. k\. make leafes (being fole) for three lives, ttV« Afterwards 

3»9« flie married, and then (he and her huiband made a leafe, 

C2fr. for payment of debts : Bi per Curiam^ This is void, 

being not pur/uant to the power^ for the leafe of the hufiani 

and wife is the leafe of the hufiandy and the difierence is 

between a naked power znd z power which arifes from an 

interefii for if a woman hath only a naked or bare power, 

as by a will to fell lands, ihe may fell,, though ihe marry» 

[ ^77 3 beicaufe this is not a power created out of any intcreft; 

but where a power is refervcd upon a fettlement, ihe 

muft execute it purfuant to that power when it was at 

firft refervcd. 

3 Ch. Rep. iS^ 6. In the following cafe there feems to be a contrary 

siilht! A^!' refo*"^»o«* 'f' The father being feifed of lands in fee, 

ton. ' * ' fettled the iame to the ufc of himfelf for life, remainder 

to his cldcft fon io tail, with a power to make leafes^ or by 

6 his 
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las laft Will under hand mdfeal, to charge it with ;oo/w 
afterwards, by his will in writings hft not fealeds he vide a P. Wjm. 
charged it with 500/., for his younger children, who, 490- 
upon a bill exhibited againft the heir, had a decree for 
the money, though it wa9 ob jcfl o di that this fettlement 
was wholly voluntary : But per Curiam^ The power is well 
executed, for the fubftantial part of it is to da th& things 
and the negleA of a circumftance ihall not avoid it in a 
court of equity, and the rather, becaufe fuch powers are 
not like conditions, ftriftly to be expounded, but favour- 
ably to be conflrued for (he benefit of the children \ and 
yet a purchafer might defend himfelf againft fuch a power 
not well executed, efpecially if he had no notice of it at 
the time of the purchafe made. 

7. Adjudged, That where the teftator gives another a sRep. 53* 
power to fell lands, he may fell his inheritance, becaufe P^T**** 
ne gives the fame power he had himfelf, and in fuch 

cafe the purchafer iliall be entitled by the will. 

8. But there is a difference where lands are devifed tSoMf.-s. 
to executors to fell^ and where the devife is, that his lands 2?^*lf' 

Jhall be fold by his executors i for in the firft cafe an intereft , ^f^^, 
paifes to the executor, becaufe the lands are exprefsly 
devifed to him } but in the other cafe they have only 
an authority to fell, and if * one dies, the other cannot • 2 And. t4|« 
make a title (^i). 

(4) Vidt Mr. Hurgravi*t Note upon this ft^jed. Co. Liu 113. 

9» Norris verfus Trift* 

iN ejeAment, the cafe was : Jf, A feoffment was made a Mod. 7^. 
-* to three, habendum to two for their lives, remainder to jJJJJJ^**^ 
the third perfon for his life, and a letter of attorney to give ^^^^^ J^rfue^, 
livery atid/eijin to two, but the attorney made livery to all 
three: it was objected, that xht power was not well exe- 
cuted, and therefore no livery was made, becaufe the 
power was not purfued : Sedper Curiam, It is true, that 
the former opinions have been^ that powers muft be ex- 
siStlj purfued, but yet f indorfing livery and fcifin was t s^^* 4^8* 
always favourably expounded to fupport the conveyance, ^ ^ 

tliercfore this livery is good for the Hvcs of two, and L ^7^ J 
being made fecundum firmam charts, the remainder ihall 
be good for the third perfon. 
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I Vent. %6^ 
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9 Vent. ]86. 
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to aoother^ not 
^ood* 
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1. ^IME of itfclf can never be the efficient caufc of 
* any things for nothing is or can be done by time^ 
though every thing is done in time; therefore by confe* 
quence it is not the length of time that begets the right 
ofjprefciiption, but it is a prefumption in lawj that a pof- 
feffion cannot continue fo long quiet and not interrupted^ 
if it was againft right, or injurious to another. 

2. The plaintiff declaredi that the occupiers of the ad« 
joining field have time out of mind repaired the feneu^ 
which being out of repair, his (the plaintiff's] beads 
efcaped out of his own ground, and fell into a pit; this is 
sood, without (hewing any ejlate in the occupiers^ but it 
had not been fo if the defendant himfelf had prefcribed* 

Salk. 535, 

3. And yet a cujiom^ that xht farmers of fuch a farm 
have always found cakes and ale to the value of 8/*| or 
thereabouts, at perambu/aiionst was held naught, becaufe 
it is no more than a prefcription in occupiers, which is not 
good in matter to charge the land. 

4. Prefcription by the inhabitmtts of a pariOi to dig 
gravel in fuch a pit, which is the foil of JF'. R.s it was 
doubted, whether this was good, or not, though it was 
to repair the highway ; but yet inhabitants may prefcribe 
for a way, and hy confequence for neceffary materials to 
repair it ; and fo they may for a watering-place ; and to 
they may may to take rufbes in the land of another to 
ftre^ the church; and fo may wn/ters of fbipt to d^ 
ballaft in the port of Lynn, for this is for the public 
good. 

5. In trefpafs, the defendant pleads, that within the 
parifli of jFf. all occupiers of fuch a clofe habent tst babne 
eonfueverunt a certain way leading over the plaintiff^'s 
clofe to the defendant's houfe ; this was held ill, for it is 
not like a prefcription to a way to the church or niarLct| 
whidi are neceffary, Isfpro bono public^ 

$. Hill w>r/?,x Ellard, 

[Mich. 16 Car. 2. B.R.] 



Prefcription for |N replevin, for taking a cow, the defendant juftifted 

common lor four ■ f /• • ^- ^ l • 1 r 

cowt, it good under a prefcription to have common m the place 

for one caw. whcre, i^fc. for four cows and half a cows and upon a de<« 

Diurrcr 
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fnurter to this plea, it was adjudged t6 be very abfurd to 
teefcribe for oommon for ia/f a cow; but having pre- 
icribed to have common iar/our cows, that was fufficient 
to juftify for otie cow. 

7. The defendant pleads, that he vr2Ls/ei/edf i^c.^ and 4 Mod. yt. 
that he and all thofe whofc eftate he had, is^c. have ufed ^^J^^^^j) ^^ 
to have pot water, Vc. Adjudged ill, becaufe a prefcrlp- Jho hath aa** 
tion cannot be annexed to an efiatt for yearSp and he doth eftate for yean. 
notfaythathcwa8/«/.j;«/«. ^ ^c^Z\\\!'i,. 

8. The inhabitants of E, joined in a claim of common jones 176. 
by prefcription, isfc.^ and it was held, that tenants in Tenants in an* 
ancient demefne may join in fuch a claim, becaufe the king ^^y^^f^. 
camnot claim for them ; but, in the principal cafe, all the prefcription for 
<:opybolder8 to one lord ought to claim in and by that common. 
lord, and that lord ought to prefcribc for him and his * ^* 3'* ^* 
tenantS) (i. e.) for his copyhold tenants, becaufe he hath 

the freehold himfelf $ but the lord cannot claim or pre* 
icribe for the freeholders, for they have a freehold in 
themfelvea \ befides, inhabitants can never, prefcribe for 
cotnmon, or other profit apprender, but only for matters 
of eafement* 

9. Prffcriptions are properly perfonal, and therefore Prercrtptions ttt 
are always alleged in the pcrfon of him who prefcribes, ^"^^1^ *"«8^ *» 
(1112.) that be and all thcfe whofe ejlate he hath, i^c; tlicrc- ^* ^^^'*- 
fore a HJhop or parfon may prefcribe quod ipfe isf pradecef" 

fores fm^ and ail they whofe ejlate^ isfc.y for there is a per- 
petual eftate, and a perpetual fuccefiion, and the fucceflbr 
hath the very fame eftate which his predeceiTor had, 
for diat continues, though the perfon alters, like the cafe 
of the anceftor and the heir : But a tenant for life or * years • Aotea 7. 
cannot fay quorum Jlotum ipfe habet, becaufe he ha^h a new 
• and diftia£l eftate from his predecefibr, and fo it is of all 
tenants at will, and inhabitants, i^c; therefore they muft 
Ttfer to the place by way of cuftom. 



jpreCentatton* C 280 ] 



t. |F the defendant, or aity ftrangcr, prcfents a clerk SW. 93. Of • 

^ pending a quare impedit^ and afterwards the plaintiff J^"*^'®" 
obtains a verdift and judgment, he cannot by virtue of S^Sf/ ****" 
that jttdpneni remove him who was thus prefented, but he 
may bring a fire facias againft him to flicw caufe quare 

. executionem 



exccuUoncm non habets and then, if it b^ found that he 

had no title, he fliaM be amoved. Now the way to pre* 

ftCro. 93. vent fuch a prefentation is to take out z'^ ne aamittas to 

• Nc admittas. ^^ bifliop, and then the writ quart incumbravH lies againft 

fuch an wcumiefit, who by virtue thereof ftall be amoved, 

and put to his quare impedh^ iet his tide be what it will. 

>Mod. 130* 2. "Where a Qian gets die fee to his prefent a tion, 

*^*2»Vi!wIiiiff ^^^ch is his title, he muft in his declaration allege the 

■mftdeckiv-M* prefentation to be tempore pacts ^ for otherwife it may be 

Itrfe rtf iri oii . intended to be tempore belli, and then it is ho tide ; but 

where the bare prefentation b not his tide, but only 

in purfuance of a fonner right, in Hack cafe he may at* 

lege it generally. 

3. As (or inftance, where m man declares, that M^. it* 
was feifed of the manor of D. as of fee, to which an ad«> 
vowfon was appendant, and that bemg to fdfed he /rv* 
fented W. W., and afterwards granted die next avakbnoe 
to the plaintiffs ^i^ is good, lor here, the plaintiff ikewa 
a precedent right, and doth not make the prefentation 
itfelf his tick. 

4. Holt verfus Bifhop of Winton. 

t LcT. 47. S. c. |N a quote impetUt, the cafe was,^ The ktcwnienihfhig 
wmbi^nf h nkc- ^^^^^^ ^ *^ advowfon of the (aunc churchin fee, diedt 
Jife patron and ^^d the queftiou was. Who fhould prefent, hi» heir at law 
4'ies, his heir, OT his executor? Aud^ upon a demurrer, k was obje&edi 
cutor/hii/pre. *8ainft the right of die heir at hw^ that lie oould not 
ient. ' * prefent, becaufe die advowfon did not jdefcend to him tiU 

a wuiba i94« after the death of his anceftor, in wUdi very inftant of 
time the church was void ; and therefore the avoidanoe 
was fevered from the inheritance, and vefted la die exe- 
cutor. Sed per Curiam, The heir Ihall prefent, becaufe 
at the fame time that theavcudance vefted in die executot 
[ 281 J the inheritance defcended to the heir, and where two 
titles concur in an inftant of time, die elder (hall be 
preferred (dj. 

{a) Wherever it is a meafuring the former (hall be preferred, a <?* 
call botweep the heir and executor^ ^'m. 176. 






«• iN ihiRiCmrt^fExchifmr there aic three forts of pet* Han!. ^65, ^^^ 

* .figoM "who arc prWUef^d^ (i. ^0 ^fc^er/ /9 /Ar king^ Of privileged 
9fictr9^ Md acmmptawlss «i|^nft the firft of thefe perfons ^^J]^ 
ma mo who has a privilege ia another court, as an 
o&oer ler attorttey dbereoid (hadl have his privilege, for the 
jprivH^e of a perfon as dtbtor is hut -a general privilege ; 
it was at firft o&ljr for the benefit x>f ue Jung, which is 
now diifttfe4» and a 9110 minus is no moie than a coimmoa 
adion in this'OOiurt. 

a* ^n aecfn^tatU entered upon his accompt, and ad- Ai<ieiii» 
fudged, that he ihall have his privilege till the accompt is 
^vcr^ becaufe his attendance here de die in di^m is hecefTarf 
<to pafe his aecompty and the Jung has an intereft in his 
attendance.; *biit when the accompt is finifhed, and become 
a debt by being leduced to a certainty, he then hath no 
other privilege than a general debtor. 

3* X an oflicer commence a futt here, no privilege in s BrovnL 167. 
any dhar coutt Ihall prevail againft it, becaufe his attend- ^^\l^^* 
ance is requifite here, and his privilege is firft attached in codb. 81!' 
this court. 

4* Sir Edmund Sawyer \kt\vigprefented in Eyrt, delivered Jooei »«f • 
in z/upfffedeas for his privilege, as one of the auditors of the 
Exchequer i to which it was objected, that he ought to 
plead his privilege if he had any, for the privileges of the 
Exchequer ave all in the red book ; and the order is, that if 
an officer of the Exchequer is impleaded elfewherc, that a 
baron coming with that book, and (hewing the order, and 
alfo avowing the perfbn to be an officer of that court, the 
privilege Ihall be allowed without any plea, but where the 
book is not produced the privilege muft be pleaded \ but if 
the defendant in this cafe had pleaded his privilege, it was 
a queftion, whether it would have been allowed, becaufe 
he was an auditor of the new revenues, and none of the 
indent auditors. 

5. * An attorney or philazer of the Common Pleas, if x Mba. 29S. 
fued in B.R.^ may plead his privilege, becaufe they owe a P"»i>eg«©f fer- 
perfonal attendance to that court ; but a ferjeant at law ifconamoo'"*' 
being fued in B, R. he cannot plead his privilege of C.^B., Pleas. 

for he may fign pleas, be affigned of counfel, and prac- **J^^* "'• 
tife in other courts in Weftminfier Hail ; but if he is fued [ ^82 J 
in any inferior courts he ihall have his privilege. 

6. where an officer of the court of C B* is fued Ibidem, 
jointly with a Jhranger^ who hath no privilege, in fuch ' ^^'' *5^' 
cafe, the officer fo fued (hall not have his privilege. b,o. PrirlV*^!!. 
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Where a plci ia 
the nuetivty 
ind without full 
^efeoce, isgaod. 



Privilege allowed 
in a (^ui tarn 
a£lion. S« C» 
s Saik. 30, 



[^83] 



Two forts of 
privilege, (vi».) 
of coort and oif 
procefs. 

Poft^aio. S. P. 
S.C. Hole 589. 



7. Kirkbam vr/y2r/ Whccty. 

[Trio. 7 Will. 3. B. R; i Ld. Raym. 27. S. C.) 

TN an a£tion jm iam^ (sfe* the ielktiixcAinproprimperfind 
^ fna dicitf that he b an attorney cftbi Common Pleasy and 
that the attornies^of that coiirt have time due of midd isdr 
heenfuabU elfe where : And, lipon a demnner to this plea, it 
was objeAed, that it was [ileaded in the negative, C^*) 
That attornies of the court of Connnon Pl^, &r. ha?e 
not teen/uaUi elfewherei and no jurifdi&ion is given or 
(hewed to any other court : Another objeftion waSf that 
the defendant hath not made a fuU drnnce, for he only 
faid in propria ptrfinafua dkit, when it mould be vemt bf 
dicit: And the laft objeAion was, becaufe the long is 
made a party in this aaion, and he hath privilege to foe 
where he pleafes. Sedper Curiam^ This plea in die negt^ 
five is well enough, becaufe the privilege, if traverfody is 
not triable by the country, for it is matter of law, and 
there is a jurifdi£Uon given to the Court ; as to the fecond 
obje£iion, venit is no part of the plea, and therefore it 
may be omitted ; but the plea begins by the word dicit, 
and therefore that alone is fufEcient : And, as to the third 
obje£iion, it is true, the king is entitled to bring his 
action where he pleafes, but the informer is not; for if 
Jie die there is an end of the fuit, and the king is not eiy- 
titled till recovery had ; and profccutors qui tarn, (fc. are 
looked upon as informers^ 

8. Baker verfus Swindon. 

[Mich. 10 Will. 3. C.B. iLd.Raym. 399. S.C] 

|N this cafe it was heId/«^ Holt, Ch. Juft. that priwlegtf 
* is either of court or oi procifs, as in the court of Comr 
mon Pleas, every pcrfon who belongs to that court, as 
attornies f their clerh, I3c. fliall have the privilege of being 
fucd there, and not elfcwhcre \ and this is the privilege of 
court : But none (hall be allowed the privilege of procefs, 
but thofc who are officers of the court, and are fuppofcd 
to be always attending there. 



Where privilege 
iltty be plrad*d 
per attoriMctm. 



9. Edwards verfus Copland. 

[Pafch. 6Wai.3. B-R-] 

IN ah a£tton on the cafe, the defendant pleaded to the 
'^ jurifdiclion of the court, that he is an attorney of the 
court of Qommon Fkasy and ought to be fued therCi Wi"- 

the 



]pcit)tlege of ipalace^ anti piaceitf. 283 

the plaintiff replied, that' he (the defendant) is not an at- 
torney of the Court of Common Pleas, and concludes to 
the country^ and upon demurrer to this replication, the 
rule was for the defendant to anfwer over, for it is a good 
traTerfe and couclufion ; and in this cafe it was held, tliat 
the defendant might plead this privilege/^ atiornatum, 

10. WilHs verfus Batterftiell. 
x[Trin. 6 Will. 3. B.R.] 

IN aflault and battery the defendant pleaded to the jurif- Privilege not 
di£lion of the court, that he is one of the clerks of ^"^^ p'^-i***- 
J. Cook, proihonotary of the Court of Common Pleas^ quodq. 
ipfe bf omnes hujufmodi clerici de eadem Curia ^ ought not to 
be impleaded but in that court ; and upon a demurrer to 
this plea the plaintiff had judgment, becaufe the defendant 
did not allege himfelf to be a clerk of the Common Pleas, 
to whom this privilege (as he pretended) did belong, but Vide Fort 341, 
onlv that he was clerk to a prothonotary of that court, ^^^' •^^' 
and 5. R. will not intend the privilege to be other than as 
he hath pleaded it. 

1 1. Ogle verfus Norcliffe. 

[Pafch. aAnnar, aLd.Raym.869. S.C. Farrcf.97. iSalk.4. 
S. C] 

'T'HERE are two forts of privilege in the Court of Com- Two forti of 
^ mon Pleas : Per Holty Chief Juftice, the one is of p"v-lege. 
the oflScers of that court, to be fued there by bill, and p^"j^|' f ' ^' 
the other is of their clerks, to be fued there, and not 3 Uv. 398. 
dfewhere, by original. ^»»«w. 196. » 5«ik. 544, 546. 

12. EldertonV Cafe. [ 284] 

[Mich. 2 Annas, B.R. aLd. Raym. 97S. S.C] 

TjE was committed by the Beard of Green C/oti, for 6M:od.73. s.C 
"• executing z feri facias in Whitehall; and upon a j*; *»»*«»« of * 
habeas corpus it was argued to be a lawful execution of the Anfea Commit- 
writ, and not prejudicial to the privilege of xht palace; menc 1. s.c. 
4ind that admitting it was a breach of tlK peace, yet the "°'^ 59o. 
Board of Green Clotlj had no power to commit this perfon slc/ VlI\x\^o* 
^caufe he was not the queen^sfervant^ and that court hath 
only a power over the queen's family, for the government 
and ordering her menial fervants, and that the privilege of 
IVhitehall was created by the Ilatutc 28 H. 8. cap. 12. 33H.«. c* m. 

You III. T Northey, 



aS4 



Iprittlege of pol&ttfi anti placzg. 



Nor they f Attorney General, argned to the contrary 5 
j^. That there was a (landing commiflion of the peace f«r 
the verge and palace, and that the oj^cers tf the Grew 

3^H. 8. c. 12. Cloth are always commifBoners *, that the ftatiue 2^//. 8. 
did not create the privileges of this palace, but afcertained 
the boundaries thereof, for the queen may declare any 
houfe to be a royal palace, and this without any a£l of 
parliament ; that fuch declaration is made under the great 
feal, after which it is a palace^ though the queen doth not 
refide there ; for the queen did not rcfide at the Tower, 
and yet Burdett had his hand cut off for murdering his 
keeper there, and was afterwards executed. 

Per Poivellf Juft. the privileges of the palace arc by 
common hw, and that in refpeS of the queen's prefcncej 
and he faid, that the breaking into the Exchequer had 
been held burglary^ though none of the queen's fcrvants 
were there. 

Ante 9f . But /£?//, Chief Jufticc, denied it ; and as to Burdetfs 

cafe, he faid the fame h(k cannot be a mifpriHon and a 
murder too, for the one will extingutfli the other; it is true, 
his hand was cut off, but it was without any authority, fer 
there was no judgment for it; he faid, that he had 
fearched the roll, which was MicL 15 fe* i6 £//». Rot. 2. 

See Stow. chr. Burdett and Mujkeit's cafe, and there was no judgment 
for cutting off his hand. 

Ante 92. He held, that where there was a total abfence, as la 

the principal cafe, where the queen was neither, prefent in 
perfon nor by her domeftics, or any of her family, the 
place was not privileged ; otherwife where there was only 
a (hort and perfonal abfence : The queen now refides at 
IFindfcr^ and fiippofe a murder fliould be committed in 
Whitehall^ fhall that be tried before ihciord high (lewaid» 
l^c. r' certainly not. 



[285] 



Anrea, Arreft x. 

45. S. C. 

• Dugdale 317, 

320. 

Stow. Chron. 



1 3. Brown verfus Burlacc. 

[9 Will. 3. B.R.] 

'yUE defendant was arrefted in the Tempte^ and upon a 
-* motion to fet it afide, it was hiftfted for him, that 
the Temple is * privileged from arreft* by the kingV 
grant. 

But/rr Holt^ Chief Juftice, if the king hath made airy 
fuch grant, it is void in law, they having no court of juf- 
tice within themfclves there; it is true, the Tempit ir 
exlro'^parochial^ and not within any parifh, nor within the 
city, fo as to come within the cuftoms of the city, but it is 
Within the county of the city, but the JVhitefriars is withiR 
the jurifdiftion of the city. 

3 Yet 



iTct the coutf mtlincd not to countenance artefts in the 
^tn^U^ efpecially in term time^ but would not fet afide 
this arrefty fo the defendant was held to fpecial bail* 



fiSj 



14. Ruth vtrfus Weddall. 

T^EBT upon bond in B. R. brought againft an attor- 
^^ ncy of the C. A, the defendant pleaded, that he is 
an attorney of C. B., and that there is a cuftom in that 
court* that an attorney (hall not be compelled to anfwer^ 
* unlefs per btllam^ and fo pleads his privilege to be fued 
per iiUam, and not by original ; the plaintifi^ replied, that 
for five years paft, before the original filed, the defendant 
had no clientSy but had withdrawn himfelf from the prac- 
tice and office of an attorney «, and upon a demurrer to 
this replication, firft it was objefted, that the plea was ill, 
becaufe the defendant had not fet forth, that he had any 
clients, or that he profecuted or defended any fuits, that 
being the reafon way an attorney ihould have privilege : 
SeJper Curiam^ As long as an attorney is fo upon record, 
he ihall have privilege ; then it was objefled, that this 
tufiom was alleged i// j!en, for it was, that an attorney 
ihould not be compelled to anfwer, unlefs per billatn^ he 
(hould have gone on, nee a tempore cuj us contrartum memoria 
hominum non exi/lit c&mpeUi confuevit^ and this would have 
been an allegation of an ufagc infacf^ which is effentlal to 
make a cudom, and therefore mud be pofitively fet forth 
and alleged in pleading; but adjudged, that the court may 
take notice of the privileges of attornics, therefore a cul- 
tom in fuch cafes need not be fo (lri£tly alleged. 



Ante I T, 183. 
2 Lutw. Frivi- 
Uge of attorney 
weU pleaded. ^ 



% Wilfon ajx, 
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Vide Richard- 
{Mi\ PiAClice 
401. 



iDrocefe* 
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I. A T common law^ where the king was plaintiff in any 
^ a£lion, whether for debt or damages, he had exe- 
cution. againft the defendant, both for body, lands, and 
goods, but by magna charta^ cap. 9. he was not. to take out 
execution againft the lands^ if the defendant had fufficicnt 
goods to anfwer the debt or damages. 

2. But where a fubjed brought an a£tion againft an- 
other fubjed, either for a debt or damages, his execution 
was only againft the goods and chattels of the defendant, 
cither h^feri facias or by levari facias ^ be could not have 

T a execution 



286 Profiibttion. 

ejCectf^ion again ft his lands ^ till the ftatutc of WeJIm, aV, bf 
^hich eum debitum recuperaium eft an elegit is given, and 
that was only for a moiety -, and by the (latutes 13 Ed, I* 
de tnercatorihus^ by the 27 Ed. 3. and by the 23 //. 8. an 
extent was given, but no capias lay till the ftatute of Marl-' 
bridge^ cap, 23. and U^e/lm. 2. ra^, 11. and 25 Ed* 3. 
i:/7/>. 17., by which procefs o{ capias is given in accompt and 
atfo I'/i ^f^/, whereas before thofe ftatutes the prpcefs was 
fummonsj attachment^ and diftrefs infinite. 
, 3. The procefs of capias on a judgment in debt is not 

given by the exprcfs words of any llatute, but arifes by 
confcqucnce of law {;. e.) the ftatutc giving a capias in 
vteffic procefs^ a capias in confequence lies on the judgment^ 
bccaufe it is a rule of the common law, that whenever a 
cnpias lies in procefs before judgment, it will lie in exe- 
cution upon the judgment itfelf. 
4 Cro. 4.50. 4. But if there is a judgment in C» B, againft the bail, 

F Koi. 879, ^ppjj Tifdre facias brought againft them, ito capias Xitz on 
fuch judgment; otherwife if the judgment was given 
againft them in debt, for then it is witliin the ftatutc. 
Com. Eiccution, • j. But where judgment is given, as in Tifcire facias 
*• ^' upon a recognizance againft the bail in B, R.^Tt cafias wiB 

lie, for fo has been the courfe of that court (a), 
1 Roll. a^98, (5. There was a judgment on a fcire facias agatnft the 

bail, and a writ of error brought in the Exchequer Cham^ 
ber^ purfuant to the ftatute 3 Jac: adjudged, that in this 
[ 287 J cafe no capias lies againft them, for this matter is not to 
be guided by the cuftom of the King's Bench, but by the 
common law, and the bail bound their goods and lands by 
the recognizance, and not their perfons. 

{a) Bat not in Jtire facias on a re- inferior court, whether held by charter 
cognizance in Chancery, or in -any or prefcription. i Roll. ^^^/^^ 9^0 ^^g-]. 



]$rol)a)ition. 



i Vent. 174. t. PROHIBITIONS are granted tithtt pro defeflujurif 
CarV.^ii. diSiionisf ox pro defeSlu triationis; as where a man 

f Lev! 103, 187. libels in the fpiritual court for 20/. due to him by cuftom^ 
for burying in the church ; the defendant pleaded theit 
was no fuch cuftom *, in this cafe a prohibition lies prw 
defeEiu triationis^ for the fpiritual courts cannot try % 
Vijlom* 

2* A pro- 



pco!)fbitiom '287 

!i. A prohibition was granted to Wood-Jireet tompter iyciit.j8o. 
for rcfufing to admit a plea to the jurifdiEtion^ which was ^f'^ \tot* 
tendered on oath, and before imparlance (/i). a RoU,49S. 

3. In a prohibition, and upon a motion for a confulta- 
tion, It was infilled, that it ought not to bg granted 
without pleading or demurring to the prohibition, for if 
ciToneoufly granted, the party could have no remedy, 

cither by writ of error or otherwife ; but it was anfwercd, i Saik. i j6. 
that anciently in J5. R, there were no declarations or de- ^ jj^JJ^* 5o+. 
murrcTS upon prohibitions, and therefore confultations ichan.c/iS 
were granted Upon motions. 29* 

4. In a prohibition to the fpirltual court, upon a fu^- x Roll. Rep. 334. 
geflion, that they intended to try the boundaries ofaparifbi * Ro.'agi, 3xa. 
the plaintiff declared and entitled himfelf by letters pa- njay^bcg'lenta 
tents granted to fuch a corporation, who made a Icafc to evidence. 
him, X^c\ the defendant demurred to the declaration, for *^'°* 7o* 
not (hewing the letters patents and the leafe, by a profert sid.Toljpl 1*9! 
hie in cur^. Sed per Ctmam^ No confaltation fliall b« 

granted for want of pleading them, for they may be given 
IB twdencf, 

5. Where it appears upon the face of the libel, that i Mod. 175. ^ 
the matter is not within the jurifdiclion of the court, JJ[^o"ma'*'^be'* 
nor proper for their fentence, a prohibition will be granted ^wud!« any 
at any time {hi)^ but if th^ plea of the defendant be mat- cime. 

ter ot fpiritual jurifdiftion, and it is refufed or over-ruled, 

no prohibition lies (r), for in fuch cafe the party muft ap^ [ 288 ] 

peal; otherwife, if it is a matter of temporal cognifance, 

M a modus% or an agreement) iffc. 

(^) ^edfptf curia, 6 Mod. 146. 1 7*. /?. 552. 

(h) 2 //J/?. 602, 619. 2 Roll. ^iS, (f) ziisll.pg, I Roll.yg. 
SaJk. 5 48. ^ Bt^rr. 8 13 . Co-wp . 42 4. 

6. Freeman verfus Shotter, 

T\ ULED, That where a thing incident in the fpiritual How the fpiH* 

*^ court is of a temporal nature, they muft try it in the *"** ^" **^** 

lame manner \xi that court, as it would have been tried temporal natun, 

at law, otherwife a pfqcedendo [prohibition'^ will be granted \ 

but if the matter incident is of a fpiritual nature, or of 

fpiritual cognizance, thev may try it according to their own 

law ; as for inftance, it they require two tx^itneffes to the 

proof of a revocation of a will, a prohibition will not be 

granted, becaufe fuch proof is required at [their"] law (d) \ 

but if they require two witnefTes to prove a releafe, a 

prohibition will be granted {e). 

[/) Cartb.lJ^z. 2 Roll, ^n, iSbo. 158. 3 il/ei/. 286, (r) Carth. i^^. 
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7. Anonymous* 

[HilL 9Wm.3.] 

Where an in. T)ER Holi, Ch. Juft, Whcrc an aciion i$ commenced 
ferior court hath X j,^ ^^^ hiferior court of law, which hath no jurifdi^ion 

J?aTj„*|"Su ^^**^ ^*"^^» *" ("^^^ cafe a prohibition will not lie after 
hiiioa wti not * fcntcnce ; but it is otherwife, if the fuit is commenced 
lie«ftcrfc:'tence. j,^ ^j^g Admiraltyy or in xht fpiritual court ^ for their law isj 
i8i' a Mod. different from ours. 

•73. I Mod. 639 Si. X SaUc. %ox. * Sid. 166. contr«. 

8. Anonymous, 

[Hill. 13 Will. 30 

Pfoh'.bltion to T I B E L in the fpiritual court by the bufband and wifc^ 
thefpiri(u«l -■--''for Calling the hufband cuckold: Ruled per Holt^ Ch, 
vrdcLutTo^'s. J"^** ^^^^ ^ prohibition (hall go, bccaufc they cannoi. 
» RoU.V-e?^ ' l>oibfuc in that court for that worcL 
1 Sid. 248* z Salic. 6^2. % Ur. 66, 

9. Brown verfus Tanner. 

[Pafch. 2 Anns.] 

Prohibition for T I BEL in the fpiritual court, for bra*u;!ing in the churchr 

"rilnlLrd!^*'^^ >''''*^' ^"^ ^°^ tclling thc parfon, thou art a pitiful 

drunken parfon ^ and a drunken puppy; and Sa/ke/d moved 
f Cro, Car. 207. for a prohibition upon thc authority of thc cafe between 
March 6. S. F. ^Star and Bucknell, where for the like words a prohibition 
} 2 Roll. 296. was granted, and fo in % Haines*s cafe ; and the reafon was, 
lr«i^'' ^*^' becaufe drunkeunefs is a temporal offence: it is true, thc 
tut. 1054." cafes before mentioned were of diunkennefs in laj^men^ 
but if it is an offence in a lay^man^ a fortiori it (hould be 
fo in a clergyman: it is a crime which doth not take its 
r 289 3 nature from the perfon who commits it, but from thc 
[fcouimraA|»©. law which is offended; || it is true, the canonifts make 
^*y' every thing, which is a fin, and forbidden by thc Ten 

Commandments y to be a fpiritual offence, as Ufa fides ^ mur^ 
dery perjury, Isfc. But by the common law, whatever is 
taken notice of and punilhableby the temporal laws , is a 
, temporal offence; and what is not punifliable by the tem- 
poral law, but by the fpiritual law, in fuch cafe, that law 
is a kind of fupplantitig the temporal law, and the of- 
fences fo puniQiable arq fpiritual offences, as fornication j 
pjultery^ ljfc» 

Now as for drnnhnnefs it was always accounted a /r«f- 
poral offence^ for it was indi^ablc at common law ; and 

alchoufcii 



alehoufes were formerly appointed in the leet^ and before 

the • 24 ^ EUz, there was fcarcc fuch a crime in Eng-- » CamJen Eilc. 

iand: It is true, '2i parfon may lie deprived for drunhennefs^ *^3« 

and fo he may for f buggery^ but yet he is not punifhable f Hob. m, 

for that offence in the fpiritual court, becaufe it is a tern- »3o- • 

porai offence} afterwards a prohibition was granted as cafe^«6,'?nd** 

10 the wovds, but not 33 to the 'kraw/ing in the church- n Rep. 42. 

yard. FuMer'8 cafe. 

10. Anonymous. 

pER Ch. Juft. In the cafes of prohibitions, where The indent 
** they were granted upon a motion, the ancient courfc ^^^-° ^^^^ 
was, that the party prohibited fued out a fcir^ facias^ prohibition. 
quare confuliatio non debet- concedi poft prohtbitionetttj in which Plow. Com. 472. 
writ the fuggeftion was recited, and alfo a prohibition ^*5*7i- 
granted thereon, ad damnum of the party. 

Afterwards this praftice was altered, and the courfe 
came to be thus, {viz.) upon granting a prohibition to the 
plaintiff, the Court bound him in a recognizance to pro- 
fecute an attacbme/Jt of contempt againft the defendant, for 
fuing in the fpiritual court after a prohibition granted, 
and then to declare upon the prohibition; fo that he who 
was the defendant in that eourt, is now become aAor or 
phaintiff in the court above. 

1 1* The Queen verfus Ride. 

[Mich. 5 Annae, B.R.] 

A Popi(h recufant convi£b made his wife executrix, the Aote 133. 
^^ fpiritual court admitted her to proceed in proving 
the will, but a prohibition was granted, for (he is difabled 
by the general claufe of the \Jlatute of Eliz.^ [3 Jac. i. tCap.4.par.sa, 
^. j^ / 22.] and not enabled by the provifo. 



l&tOpCttp* Se^ Trefpafs. Replevin, 4. [ 290 ] 



I . Sutton verfus Moody, y^/foo^ C ^^hs/j^j^ 

[i Ld. Raym. 250. S. C. Comyns 34. S. C] ^C ^ /& 92^ ^f H / /^ 

|N this cafe it was held per Holty Oi. Juft., That if the s Mo<l. 97, 
* plaintiflF declared in trefpafs for breaking hisclofe and kill- 5 Wod. 375. 
mg centum cumcms^ [in the fatd cloje;\ it is good without fay- , cro. 553, 545. 

T 4 ing Jones 440. 
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March 4S, 49. 
Of the oiftVient 
fortt of property. 



• 7 Rep. 17. b. 
^ Mod. 1S3. 



Cumber. 464f 
458. Ancei)i9< 



March 48. 
sSa)k. 556. 



propertg* 

ingy£/^/i for he has a property in them in refpeft of his c£^ 
where they were killed ; and of things of this nature there 
are three kinds of property, (viz.) abfoluU^ quaiifiid^ zndfof' 
f^J/ory, ( 1 .) A man hath an abfolute property infiris Maura 
Jua manfuetis, (2.) He hath a qualified property in ferii 
manjuetls; and (3.) He hath a poffejfory property in feris: 
Now whoever hath a pojfejfory property^ wiiicb is alfo a 
property ratione privilegii^ there he may declare for the 
thing killed or takenj without faying that it was ^ fuums 
for he had a property by reafon of his clofe in which it 
waS| and may recover damages^ which he cannot do un- 
lefs tlie thing was yx/i/m. He farther held, that ^f ^ man 
finds a hare in his own land, and in hunting kills it on 
the land of another, it is the property of the hunter, and 
not of the perfon on whofe ground it was killed ; fo if he 
Jlarts a hare not on his own but another man's land, and 
hunts it into the land of a third perfon, and there kills it, 
the property is ftill in the hunter ; but if he ftarts a har9 
in a fofcil, and hunts and kills it in another man's landj 
the property is in the owner of the foreft. 



jY/Sm^ ^^ 



.^ vy 2. Evans verfus MartelL 

[Mich. 9Will. 3. B.R. 1 Ld.Raym. 271. S.C. 12 Nfod. jj^.J 



Where the con- 
A^nmeot of 
goods loanoiher 
vcfts a property. 






^ 



f\ N £ Harvey loaded goods on board a (hip, and con^, 
^^ Jigned'thrn to Evans; but by the invoice the goods ap- 
peared to be the property of Harvey^ and now in an a£lion 
brought by Evans againft the defendant Martell for thefe 
goods, it was adjudged, that the invoice fignifies little i^ 
this cafe, but that it >^a8 the coujignment of the goods, 
which gave the property, and vetted it in Evans ^ and 
therefore he might maintain this a£lion ; but if they had 
been eonfigned to him upon the account of Harvey ^ that would 
have altered the cafe, for then he would have been only 
JaElor to Harvey^ and he muft have brought the aflioAi 
becaufe the property was then in him, 

3. Gibbs verfus Woollifcott. 

[Trin. 7 Will. 3. B.R. Rot. 301.] 

«lc:n. 677. »TrRESPASS, f^c. for that the defendant in feperali pif- 
Trefp.r. for tak. X ^^^; yi -, libera pifcaria fua apud D. pi/cavity and did 
not fty fuos, not take and carry away • 500 jalmons: upon npt guilty 
^ood. Ante 290. plcsdcd, the defendant was found guilty as to thcj^j«|^ 
VmS"^^'^ in thc/w fifhery of the plaintiffj and as to iht/everal 
Poftea 4. ' ffi^^h *he jury found tliat the locus in quo^ b^f* was parcel 
Curnb. 11,458, cf his manqr. 
46V £/ 



L 



Et per Holty Ch, Juft, A man may have ^freejijhery 
in his vamfM^ as for inftance, he may have a river in his . 
manor, and another may have a right of fifhing there 
with him : But becaufe the plaintiff in his declaration had 
not alleged, that the defendant took faimones fuos {a\ nor 
ibidem cepii^ therefore the defendant had judgment. 

(tf) Vide 3 tey^ 227. Jm. 440. Cro. Car. 55J3; Cm. P/eader, 3. Af. 9, 

i^. The Queen vfrfi^s Steej-. . 

THE defendant was indicted, for that at fuch a time ^Mo4.iS3.s.C. 
and place, he iJIiati fiflied with nets in the pond of ^*^ ^^\^ 
7". 5., and fo many carps, de bonis ig catallis of the faid /q^, 
7; S. did take and icarry away ; it was objefted agninft this 
indi£tment that^^ in a pond could not be called bofia ^ 
tatalla of any particular perfon : . Sed per Curiam, in a 
^ chfe pond the nfh may be called *pifces/uos, becaufe they • 3 ^^' 97- 
cannot' fwim away, and therefore the owner of fuch pond ^f^'^^^l^^ 
hath a property in them ratione locis b^at yet they cannot March 48.' 
properly be called bona is^ catal/a, unlefs tliey arc in That they may 
trunks, and for that reafon this indidment was held ill, ^^,,^1^ ^ ^^^^^ 
but the Court would not quafh it upon a motion, but 
prdered the defendant either to plead to i( or to demur* 

5. Mallock ver/us Eaftley. 

^TTRESPASS for taking two does ip/ius querentis^ in a 3 !-«▼• a»7. 

'■' ckfe called the Park{b)i the defendant demurred gene- j^^Jj^^^'^^Ii*' 
rally, for that the plaintiff fet forth in his declaration, glf, ^i^VcSif " • ' 
that they were kis does^ when by law no man can have a ^i<)e > ^(^ ^054 
property in deer, unlefs they are tame or reclaimed, ^^/^*'' ^^^' 
though they are in TLpark; but in the principal cafe it did 3 uv/n;. 
not appear^ that they were in a park, but in a clofe f 202 1 
called the park \ and for this reafon the defendant had I- -^ J 
judgment. 

{b) It does not appear that the park was the plaintiff's clofi. 



0utej)^fr. 



I. 'T*HE word heirs or iffue^ when ufed to denote a where the word 






Rm^le perfon, or fo as to be only df/!gnaiio perfona, heJriisanti 
rds of purchafc only, but when colUBive, they are jfheHTil'wr 



otme 

and 
word of* 



arc WOT" ^ ^ ^^^^^ ^ ^^^ ^^ 

words of limitation t limiut!?ji. Vide Feame*i Contingent Remainders. 

2. When. 
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■Where the word J, Whcncvcr thofc words heirs or ijfiu have words of 
^^l^^^^"^"" /?«n//j//V» annexed to them, they arc ufed only as defignatw 
pirfoH^y as where a devife is to W. R. for life, remainder 
to his heirs, and to the heirs females of (heir bodies. 
Where a re- 3. If a man make a leafe for life, remainder to his 

""*n ^*^Vhi« ^eirs, or remainder to himfelf and his heirs, or to him* 
hltrtU conveyed ^^^^ ^"^ ^^^ ^^^^^ of his body, the remainder is void, and 
by way of ufie. his edate is not altered i but it is otherwife if he convey 

it by way of ufe with fuch limitatiom. 
% Mod. 159. 4* As if he make a feoffment to the ufe of himfelf for 

iVent. s^l. life, remainder to the heirs males of his body^ this is an 
L^n'msSnofhlt ^"^^^^ executed in him, and fo it is, if he covenanted ta 
body u an eftate Jlandjeijed in the fame manner. 

tail execoted. 

Where the heir 5. Where the father devifes to his eldejlfon upon con^ 
bin by purchafe. Hiion^ in fuch Cafe the fon (hall be in by purchafc. and 
v.de,saik.24.. ^^.bydefcent. 

I Nfod. 206. 6. The cafe was, the father having two fons, in con- 

ifvdftld'b*^^ fideration of the marriage of his eldeft fon, covenanted to 
cf^^ixrchJc^tt ftand feifed to the ufe of his faid eldeft fon, and the 
Aaii arterwards heirs malcs of his^ body^ [remainder to the heirs males of tho 
£fw:/''"'^°^ r(w^//fl///i?r,] remainder to the right heirs of the father; 
the eldeft fon married, and had ilTue Edward and four 
daughters^ then the eldeft fon died, and afterwards Ed" 
ward the grandfon died without ifluc ; and the queftion 
was, who had th^ bcft title, either the fccond fon or the 
daughters of his elder brother; and adjudged, that the 
limitation to the eldeft fon, and to the heirs males of his 
[ ^93 1 l^^^y* is good; and that the eftate vefted in him by way 
of purchafe^ though at common law a man could not 
make his own right heir take by purchafe, without de« 
parting with the whole fee-fimple, but now by way of 
ufe he may; and in this cafe, after the death of the 
grandfather, both the eftates-tail were vefted in Edward 
the grandfon, [viz.) As heir-male of the body of bis 
grandfather and father; and if fo, then this being a re- 
mainder vefted in him as a purchafer, the eftate &all go 
Co. Lie. ft;, a/ on in a courfe of defcent (a), and his fifters fliall have it. 
(a) Viz, to the heirs males of the body of the father. iMod. 337, 



€luare 3fmpeDit. 



Thisjsapof- I. ^HI!^ is a poflcflbry a£Hon, and therefore not to 
f-iVry iiaion, - 1 jjg maintained without a pofleffion, for which 
* jrc iTit.^ reafon the plaintiff muft always declare upon 2. prefeniation 

vau. 17, 57, made by himfelf or his anccftorf or one whole eftate he 

hath, 
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hath, or by the grantee of the next avoidance, or by his 
Icflec for life, or for years. 

a. In a quare impedit agninft the bifiop^ and againfl: A. Elvis v. Tho 
and A the patron and clerk, in which the plaintiff de- Archb.ofyoffc 
dared, that JV.R. was feifcd of a manor to which tl^ ^^''fc ?" 
advowfin was appendant^ and prefented 5., and that by Where the omi. 
ffcheat the faid manor and advowfin came to the king, and '**^**'^jj^ 
that he granted them to the plaintiff; and that S. the in- ^^nttff's title, 
cumbent being dead, it belonged to him (the plaintiff) to withoat vakio^ 
prcfent; the bi/bop confeffes all the declaration, only fays/ *«»«»«"> *«i«^a^ 
that the king wasfilfed and prefented B. and traverfid^ that 
he granted the manor and advowfin to the plaintiff ; B. the in- 
cumbent pleads, that he is perfina imperfinata ex prefinm 
tatione domini regis^ and makes title in the king; the plaintiflF 
replies that B. was not prefented by the king, C!fr., upon 
which Bm demurs ; and per Curiam^ the bifhop's plea is 
not good (a)^ for he can never counterplead the title of the For he can only 
/iii/ff/«f without making a title in himfelf, either ^% patron P|«f*** That he 
or by lapfe^ for othcrwife he hath no intereft, but only in- bJt^ftitllti*^ 
ftitution } and the plea of the incumbent, is likewife ill, for and indudiou. 
by the common law he could not maintain the title of his J*"** *• 
patron; and if the patron was not made defendant with 
him, then he (the incumbent) might plead it in abatement ; 
if he was made defendant, then he was to plead his own 
title, which was fometimes found to be inconvenient, F ^OA 1 
becaufe he would plead by covin; tlierefore by the ftatute 
25 Ed. 3* the incumbent is allowed to plead the title of Conpl. lacunk 
his patron ; but in the principal cafe, if he was prefented 5>^> 5U« 
by A. he cannot quit the title of that patron, and plead a 
prefentation and title by another perfon. 

3. The very judgment in a quare impedit is an amotion of i Ron. Rep. ^ 
the incumbent, though he continue ftiU the pofleffion di |JJ^' ^^^' 
failoj and if the plaintiff be inftituted upon a writ to the ^* '" .**^*^ 
bifhop, the defendant cannot appeal; if he doth, a prohi- 
bition lies, becaufe in this cafe the btihop a^s as the 
fung's minifter and not a<^ a judge. 

(4) The decifion upon this point was the other way. 



Cum. See Forgery, i. 
Indi^ment, 6. 



( ^94 ) 
K^eCdr]), See statute, 5. 



!♦ Crockmere verfus Wickins, 
[Kill. 8V/iU.3. B.R.J 

Where nol liel A N aciion was brought jn B. R.; the defendant pleaded 
Ncorrf is pleaded, -Tx another aflion depending between them in the fame 
i^^/SitT"' court, and for the fame caufe; the plaintiff replied, «/// 
aWiifon 1x3. tielrecordj i^c. Adjudged, that in this cafe the defendant 
Vide I Ld. j^ay pray oyer of the record, and the court may order that 
SjScT'sw/' ^^ "^^y ^ infpefted, and upon fuch oyer craved, an entry 
iT. R. 149. (hall be made for the court to examine the record, and 
c '* h*^' judgment (hall be given upon failure of the record ; the 

[* 1*1 defendant («) may Hkewife plead nui ttel record , and then 
^9.) J alfo the entry and proceedings fhall be as before men- 
tioned ; but he cannot rejoin properly qnod habftur niiquod 
tale recordum; neither can he demur, for the record \& 
perfed, and the pleading is at an end ; and therefore a 
demurrer in this cafe was upon a motion ruled to be ir- 
regular, and fet afide. 
'W!iere habettir 2. But if the a£iion had been pleaded as depending in 
•tiqood tile re- another court, pro eadem caufa, and the plaintiff replied nul 
coidumiiagood ^^i ^^^^^^ j^e defendant muft have rejoined quod habetur 

Poftea «. S. P. aliquod tale recordum* 
0|9ri8o.a.»2S. 

{tf ) This mull mean the plaintiff, if it has any rdation to the former part of 
thp fentence. 

3. Hambleton verfus Lancaihire^ 

[Trin. aAnnse, B.R.] 

Of pleading nul A Scire facial was brought againft the hail in B. R. upon 

** «ik "^66 * recognizance in that court ; the defendant pleaded i^ 

x-ut. i*5X4, ' abatement another yWr^^nW depending in the fame courts 

and upon the fame judgment : The plaintiff replied^ nut 

tiel record^ bl hoc paratus e/l verijlcare prout curra con» 

fideraverit^ upon which there wa$ this entry, et quia curia 

domina regin^ nuno hie cpram ipfa domina rcgina advifare vult 

fuper infpeBionem 13 examinationem recordi per pradiff the 

parties allegaf priufquam judicium fuum inde reddant^ diet 

inde datus eft partibus pradifP coram ipfa domina regina^ l^c^ 

Ufque ad, life, de judicio inde de isf fuper pramijUii reddendo, 

i^i\ upon which there being a default at the dajj judgment 

wa^ 



Was given againft the defendant : And now Mr. Broderici • Coke Entr, 
moved, that this was irregular, and that «thc plaintiflF ^^' ^^^* 334» 
ought to havfe ftaid for a rejoinder; and he argued, that Robinfonsi^. 
this was contrary to all the * precedents, and he cited all Hern. 138. 
thofc in the margin. But on the other fide Mountague ^^^^J^l^^^ 
argued, that the judgment was well given; and tb prove f Mich. 8 
it he cited Dyer 228. and f BticVs cafe in 5. R. which he Will. 3. 
faid was a cafe in point. ^®^" ^^^' 

Per Holty Ch. Juft. Where the record pleaded- is in the 
fame court in which the adlion is brought, there nul tUI 
reccrd is not fo proper as to crave oyer of the record (^), and- 
that not at a day to come, but tnjianUn btit if the plaintiff 
replies nul tiel record^ it is a traverfc of the defendant's 
pica, and fuch an entry (as in this cafe) is the proper 
courfe, and more to the defendant's advantage than crav- , 
ing oyer^ becaufe he has a day given him to bring in the 
record, and there can be no trial in this cafe, as where the 
record is in another court, and for that reafon it is im- 
proper to rqjoin \ quod haheiur aliquod tale recorduntj as it % Antea 3^, 
ought where the record is in another cbUrt ; for in fuch 
cafe B, R., awards a cerfiorari to that court, and the 
ifTue is tried by their certificate, but we canilot award 
a certiorari to ourfelves ; for it would be abfurd to f 2q6 J 
certify ourfelves. Powell, Jwft-> at firft was o*f a con- 
trary opinion, that this judgment was tiot well given, 
l>ecaufe the plaintiff had averred his replication, which 
averment ought to have been anfvvered by the defenct^ 
ant, for otherwife the record is not clofed and pef-- 
fe£led ; but it being moved again upon another day, he 
came over to the opinion of the Chief Juftice. 

4. Adjudged, that where a pleader mif-recites a pri- sid. 356. 
vatc aft ot parliament, the adverfe party cannot demur, 7^^ » ^•^ 
but muft plead nul tiel records for upon a demurrer it miift lhe°ocheTfide' 
be taken to be as pleaded. muft not demur. 

5. In an aftion of debt brought upon a judgment in i Tent. 112. 
an inferior courr, if the defendant pleads nul tiel record, Inferior courtt 
they (hall certify only tenorem recordi; and the Lord Chief ^fo^,*""**^ 
Jujice Hale faid, that he had feen certiorari*! which only i Rol/753- 
certify tenorem recordi. 

{a) yix, Bayley,\n a note to the entered," the cafe may be law; other-* 

cafe of Theobald v. Long, i Ld. Raym. wife it cannot, becaufe the party is not 

147.9 4th edition* obfervcs, on a fimi- entitled to oyer of a record. Vide 

far doflrine* that if, by ** praying Ford v. Barnkam^ Barnes^ 4to edition, 

oyer/' is meant* " demanding a note 340. D:ug. 215, 459, i Term ^ep. 

of the roll on which the other adlion is 159. 



( ^96 ) 

)aeeot)etp Common^ 



I. 



King verfus Melling. 



' t Lev. ^. 
Raym. 425* 
1 Vent. 2141 
S25. Where a 
devifetoB. and 
the iflUe of bit 
kidy makes an 
cftaie-tail, and 
where fuch an 
cftate is barred 
by common rc- 
coteiy* 
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Vide 1 P. Wmf. 
777. I Inft. 237. 
Cniife onFiaeSy 
208. ace. Re- 



a Lut. S2i^ 



'T'HIS cafe is reported in fcvcral books, fv/2.) Tfitf 
'■' father devifed his lands to his fon B.for Vife^ and after 
his dcceafc, to the ijjue of his body^ i^c, and for want of fuch 
ijfue remainder over. B. fuflfered a common recovery^ and 
the queftion was, what eftate B. had. Two judges held, 
that he had only an eflate for life^ becaufe fuch an edate 
was exprefsly devifed to him. But Hale^ Ch. Juft., held, 
that he had an eJlaU^tail by implication^ and by confequence 
the recovery well fufFered, for the words ijfm of his body is 
nomen colleSlivum^ and the words which follow, (v/z.) for 
nuant of fuch ijfucj make an r/late-tail by impUcatiofit but 
judgment being given according to the opinion of thofe 
two judges, it was afterwards reverfed in the Exchequer^ 
Chamber, according to the opinion of the Chief Juftice $ 
and there it was held, that where an eftate tail is barred 
by a recovery, all things depending upon it, as remainders, 
and all things derived out of it, fuch as rents, &r. are 
barred as well as the eftate itfelf, but nothing^ which is 
collateraL 

Therefore a recovery will not bar the right of a iwr/- 
gagee, unlefs he is vouched, fo likewife of an executory dt* 
vifi but it will bar a contingent remainder. 

2 . So where tenant for life, with a power to make a 
jointure on his wife, fufFers a common recovery, his ponver 
is extinguiflied ; but it is otherwife where a power is col* 
lateral; as for inftancc, where an executor has power to 
fell. 

3. One feifcd in fee of lands, granted a rent de nov 
to A. in tail, i^cmaindcr to B, in fee \ A. fuffered a common 
recovery ; adjudged/ that the eftate-tail was barred, and 
that the recoveror had a fee-fimple, which ihall not de* 
termine, though A. die without ifiue. 

4. But if the tertenant grants a rent di novo to A, in 
tail, who fuffers a conunon recovery, in this cafe likewife 
the recoveror hath a fcc-fimple, but it is determinable 
upon the death of A. without iflue ; for the rent was not 
perpetual in its nature, <ind in fuch cafe the grantee (hall 
not prejudice the tertenant. 



i^eCUfant, See Prohibition. 






!• Lacy ver/us Kinnaflon. 

[Trin. 13 Will. 3. B.R. i Ld. Raym. 688. S.C] 

'T^HIS cafe is reported in ♦a Salt, by the name of Clap&n • % Sa»k. 575, 
^ V. Kinnqftofii and in the •'fame book by the name of ^c ^I|,if [^if*^* 
Lacy V. Kin fia/lofu,' hut I do not find it ftated any where, will noc^releafe « 
but only that it was held per Holt, Ch« Juft., That a perpe" judgment not 
tua/ covenant, as he calls it, {viz.) never to take any ad- ««««»^* 
vantage of a deed or covenant, is a releafe or defeafance 
of that deed or covenant ; as for inftanoe, where JF*. R, 
enters into an obligation to H. £., who covenants never to 
take any advantage or to fue fT. R* upon that bond; if .. 
afterwards an a£^ion of debt.fhould be brought upon it, ' 
in fttch cafe H^. R., the obligor, may plead this covenant 
in bar to the a^iion^ and this to avoid circuity of a£lion, 
for the obligee by this covenant hath deprived himfelf of 
ail the remedy he can have upon this bond ; but if W. R. 
and R, W. 2JC jointly and feverally bound in a bond to H. 5., 
who covenants never to fue W. R, upon that bond, this is no 
releafe or defeafance of the bond, neither can it be pleaded 
in bar if an aAion (hould be brought on it, becaufe it doth 
not difcharge the right, but only the remedy againft 
tr.R., for he ftill hath a right of'adion againft R. JT., 
the other obligor ; therefore, if he (the obligee) fliould 
bring an zGtion of debt upon this bond againft fy. R., he 
is put to his a&ion of covenant againft the obligee, which 
would not lie if this covenant was a releafe, becaufe a 
releafe to one obligee is a releafe to both* And per Holt, 
Chief Juftice, A releafe of all his right in fuch lands will 
not difcharge a judgment not executed, becaufe fuch judg- 
ment doth not give or veft any right, but only makes it 
obnoxious, and liable to execution. 

2. An acquittance in law ought to be a deed fealed, x Lev. 43. 
but the common praftice is otherwife -, an acquittance for 
rent due at Michaelmas laft, is a good difcharge of all 
former arrears % but it is otherwife ip an avowry «^ * 



i ^99 ) 



i. A Contingent remdikder cannot depend upon an eftate 
ypr ywr/, bccaufe it would make an abeyance of the 
freehold, which the law will never endure. 

2- Ncicher can it depend upon an ejtate in fee^ be- 
caufe after fuch a difpofal the owner hath no eftate left ix> 
limit. 

3* But it may depend upon ati ejlate for Ijfe^ or tipon 
an eftate tail^ bccaufe thofe are but particular cftatea^ and 

♦ % LeV. 35. a * bare right df entry will prefcrve it. 

Rarrifon v. Bel- 4- The cafc was, T. P. and U^, H. were Jointertants for 
ity, Raym.4J3. &^, remainder to the firft fon of T. P., istc.g remainder to 
j^^xlV' ^^ "B^^ ^^^^* °f T. P.; afterwards the other jointenant 
iearne't c. R. for life rclcafed to T, P.; the queflion was. Whether the 
497. (»59.) contingent remainder to the firft fon of 71 P. was dc- 
FdU 582. ftroyed by the defcent of the inheritance to him as heir at 

law to Ti P.J and adjudged that it was ; becaufcj by the 
rcleafe of the jointenant for life to the other, (vi*.) to T. P,, 
1 Sho. gai. «ce. the. fee was executed in T. P. the releafee ; and there was 
jl?dg^ntwtt'* ^° particular e/ate left in that jointenant to fupport this 
fcveried. remainder. 

Poitfoy ▼. 5. The huiband being feifed in fee^ devifed to his wife 

* ?*"d 8 • ^°' ^^^^* remainder to her firft fon, remainder to his own 
*Lev?^? ^' ^g^^ heirs; the hufband died and the widow married 
4 Mod. 384. again; and (he and her hufband, before a fon was born, 
f**^*^^* levied a fine to one fTeJlon in fee ; the heir at law of the 
^ '' teftator, having before that time, by bargain and falc, 

and fine, conveyed the land to the (aid huft>and and wife : 
Adjudged, that the contingent remainder to the fon was de- 
ft royed, becaufe the reverfion in fee being immediately, 
upon the death of the teftator, in his heir at law ; and that 
reverfion being conveyed by him to the wife by bargain and 
fale, and fine, and (he having the particular eftate for life, 
that eftate for life was merged in the conveyance of tlic 
inheritance to her and her hu(band *, and by confequcnce, 
when the remainder came in being, there was notning to 
fupport it ; for it (hall not be preferred by the poflibility 
which the wife had to waive the eftate conveyed to her 

Andfin*, by the bargain and fale, l^c. after the death of her 

4 Lev. 39. liuOjand. 



BemafnQer.* 3^ 



6. Thompfon vcrfut Leech, , 

[1 Ld. Raym.3i3. S.C. Cafes in Pari. 150. S.C.] 

'TpHIS cafe is reported afterwards, and in feveral books, 3 Le?. a34« 
^ miod vide in the margin: But per Holt, Ch. Tuft>, 3M«i-a96; 
Where there is a tenant for hie, with a contingent re- » Vent, 
mainder, and he (the tenant for life) makes a feofFment 
in fee upon condition, and the contingency happens before 
the condition is broken, in fuch cafe the contingency is 
for ever deftroyed, becaufe there muft be a particular ejiate 
in being, or a prefent right of entry when the contingency 
happens. 

7. But if the tenant for life enters for breach of the 
condition before the contingency happens, then the con* 
tingeiicj is revived and may veft. 

8. Where there is tenant for life with a contingent 2 Silk. 577, 
remainder to W.R., and then tenant for life is diffeifed, 3*"«-«- «'33. 
and after that a defcent and five years is cad; now, in 

fuch cafe, the contingent remainder is gone, becaufe there 
is nothing left to fupport it*, for the right of entry is 
turned into a ri^t of adion. 

9. Doddington vtrfus Kyme. 

[1 Ld.Raym. 203. S. C. named Luddington ^verfus Kime.] 

A DJUDGED, That after a contingent mean remainder i Saik. M4. 
^^ in fee is once limited, no eftate after limited can be 3 1-ey,43x. 
veiled ; but when a contingent mean remainder is not in 
fee, but only for life, or in tail, an eftate after limited by 
fubfequcnt words may be vetted, as in Lewis BowUs*% 
cafe. 

But if lands are devifed te A. for life, and if he hath Ante iiS. 
iflue a fon, then to that fon in fee; and if he hath no fon, * ^'- "• 
then to B. and his heirs \ no eftate ftiall veft in B. 

10. Thomfon verfus Leech • 

[HUl. 9Will. 3. B.R. I Ld.Raym. 313. S.C. Cafes In 
Tarl. 150. S.C] 

CiMON Leech being tenant for life^ remainder in tail to aSJk. 577,65?, 
•^ hisfirftfon, remainder to Sir S/i;jd>» in tail; furrendcred ^^^;^^^^\'^'^^' 
to Sir Simon, and afterwards had iflue a fon ; and it was wiJJ ctb€*»ai * 
found, that the father was non compos when he made this of m iaioc tm 
furrender. J'J'I'm?^ ^''*'* 
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Bemaintien 

It was infifted^ that this furrender was not void, but 
only voidable ( for as to himfelf he cannot avoid it by entry^ 
or by pleading, or by the writ ibim nonfiit compos^ which 
writ being to avoid his own alienations, fuppofcs that he 
demiftU 2nd fo doth the writ de idinAa tnqutrend* \ and the 
law needs not prefcribe methods to avoid his a&s, if they 
are void in Uicmfelves. 

But it was anfwered and refolved per Hdt^ Ch. Juft^ 
That the deed of a perfon non compos is void ; that if he 
grants a rent, and the grantee diftrains for the arrears, he 
may bring trefpafs \ that his letter of attorney or his bond are 
void : It is true, the books fay generally, mat bis deeds or 
bonds are not void, but that muft be underilood, as that 
the obligor cannot plead non ejl faBum^ becaufe it appears 
to be a deed fairly executed, but it is of no force becaufe 
of this latent defe£l or incapacity, which the law requires 
(hould be pleaded, and put in ifiue fpecially, andfo are 
all his a&s inpaxs^ except laz feoffments^ and Itverj and 
Jelfin^ and thofe are only voidable } the reafon is, becaufe 
of the re(pe£i the law gives to a feoffment upon the ac« 
count of its folemnity in the tranfmutation of a freehold ; 
and the writ de non compos mentis^ which fays demifit^ that 
mud be underftood of z feoffment or ^fine^ thofe being the^ 
ancient and the only conveyances at that time : An infant 
runs- paralleled with an idiot in all cafes but this, (viz,) 
that an idiot is not admitted to difable or ftultify himfelf: 
And laftly, his deeds are void, becaufe the law hath ap- 
pointed no ad to be done for the avoiding them ; there- 
fore this deed of furrender being void, the particular eftate 
for life was not determined bv it, and by confequence the 
contingent remainder not deftroyed. 

II. The attorney-general exhibited a bill in equity 
againft the defendant, to msdce him accompt to a lunatieh^ 
and to avoid a bargain made by him, and this was held 
good, though the lunatick was no party ; for though it ii 
generally true that he ought to be made a party, vet not 
in this cafe, becaufe it would be to ftultify lumfelf. 

But where a bill is brought in nature ot an information 
by the attortiej-general in oehalf of a lunatick^ there he 
ought to be made a party, if it is not direAly to ftultify 
himfelf, as in the cafe fA an infant^ for he may recover 
his underftanding, and then be is to have his eftate at hii 
own difpofaL 
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I. Trcgarnc veffus Fletcher. 

[HiU. 8 Wm. 3. B. R. I Ld. Raym. 154. S. C] . 

rpHIS cafe is reported in a Sa/L^ but quite diflFerent(A}$ iSalk. ^jfi, 9f 
^ ff. In replevin, the defendant avowedj for that a ^^^^^^f^[^ 
rent was granted to him ifluing out of Black-acre, inter whcrMbe pi«dl 
^M, istc; and that the rent being in arrear he diltrained ing tnttratia u 
in Black-acre ^Wi^'; and uj)on a demurrer to diis pica it ^StF'^ f^ 
was adjudged ill; for j>#r HoU, Ch. Juft,, he ought to 
hwt fet forth the graat itjetf, that the plunti£F might 
4lifi;em ity and have an opportunity to reply an entrj^ 
erifHon, or recovery^ to avoid the diefendant's title ; and 
'ibe rather, becaufe this was in the cafe of a rent-charge, 
for in an affife for fuch a rent all the tertenants muit be 
named ; befides, the rent is entire, and ifTues out of 
every parcel of the land charged therewith, fo that thofe 
words inter, alia^ fliew an uncertainty upon the face of the 
plea itfelf. 

(a) Tlie report inLd. Raym, Agrees ilatement is iocorrefi, ia dying that 

witti chat in t Salk., with the addidon the plea was adjudged ill on deauirrerp 

of the laft point here ftated. From for ic came before the Coarc by writ 

both rcportJi» it appears* that this of error, and was adjourned. 



3* Marckar verfus Harris. 
[Midi. 4 Will. 3. B.R. S.C. anteiii.] 

IN an adion of debt for rent, the defendant pleaded, iWiiroii3i4, 
that the plaintiff if a/ babuit in tenementis^ Isfd the plain- * 7"^«? '<>«• 
tiff replied, that he was pofleffcd of a leafc in the tene- ZtZ'^^^ 
tncfits for forty ye^irs made to him by the L^rd Wootton^ a good plea co aa 
who had power to demife the fame ; and upon a demur- »^*«on of debt for 

t • 1. . • 1- t « I • 1 ''»*• Se«Poftea« 

Tcr to this replication, it was adjudged good, without Replevin i. 
letting out the title, for nilbahuit in tenementis is the ifltie. See 3 Lev. 19}* 
and the plaintiff might reply, quodfatis babuit in tenementis^ l!!/m "and i!2r' 
(vi2.) infee^ or in tai/f (sfc,; and evidence might be'given ^ Vcntr. 251I 
at the trial of any other eftate j for where the iffue is ni/ 4 Mod. 7S. 
laimi in tenementis^ the particular eftate alleged in the 
pleadings is only form. 

3. The leffor made a leafe, {viz.) in confideration of i Roll. Rq,, ?<,. 
the payment of the rent hcreiji-afeer mentioned j he leafed, * ^^^^* 44 9» 

U Z ^c: 
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bfr.; and afterwards in this leafc the leflee covenanted with 

the leflbr, his heirs and afligns, to pay loA yearly: Ad* 

judged, this was a rent, and not a fum in grofs ; for as a 

contra£k is a^us contra a^um, fo a covenant is convenire^ 

which ex vi termini ought to be on both fides ; therefore 

the word covenant mud relate to both. 

2 Vent, 129. 4. In debt for rent the plaintiff declared on a leafc at 

SubrS ^'" dated .asthJ<ir<:A, rendering 10/. rent by quarterly 

upon an entire payments ) and that he (the defendant) entered, and was 

contraa, and poffeffed till Chriflmas following ; and for 50/. for a quar- 

AnteVi? '^^'^ i^vit^ ending at Chrijlfnas^ this a£tion was brought : And 

upon a demurrer to the declaration, it was objected againft 

the plaintiff*, that he had fued for a quarter's rent due at 

ChrlftmaSy when two quarters more toere ducy (viz.) Mid" 

fummer and Michaelmas rent\ and fo the a£lion was 

brought for lefs than was due, without die wing how the 

reft was difcharged : Sed per Curiam^ Every quarter's rent 

is a feveral debt, for which diftiudl adions may be 

brought \ and fo not like an a£lion of debt for part of the 

money upon an entire contrad. 

1 Lev. »a. 5. Leafe to the defendant for twenty-one years, rendcr- 

^"y"?-''- ^.^.V ingrenf, afterwards the leffor who had the fee granted 

thcr debt will lie-O ' , ,..#r-i t /- "ii 

wherethereisno the rent to the plaintitF, but not the reverfion, and the 

privity of con- grantee of this rent brought an aflion of debt for the 

^^^' rent arrear ; the defendant pleaded nil debits upon which 

they were at ifliie, and the plaintiflF had a verdi£k ; the 

Court was divided. Whether an a£tion of debt would lie ? 

Two judges of opinion that it did not, becaufe there was 

, no privity of contrail between the grantee of the rent, and 

the Icfl'ee 5 two other judges of another opinion, becaufe^ 

the rent was originally fubje£l to an a6lion of debt; and 

though it is now in another, {viz.) in the hands of the 

grantee, yet .the law is ftill the fame ; befides, here is 

a privity of contra6t between them, becaufe the lefice 

liiving attorned to the grantee of the rent, this attornment 

is quaft a new contrail between them. See the cafe of 

Anh v. IFatlyfts. 

Remedies by the 6. If tcMnfit in fee or in tail die, his executor may have 

ftaiutc32H.8. jj^ .^£^j^j^ ^f ^^v,j ^ ^^^ ftatute 32 H. 8. for the rent 

can. 7, Sec the i i • ^ it • r f #i i 

' « jf-^of HovkclJ V. i^rre:'.r, and due m the hre-time of the tellator ; or he may. 
Bcii. diftrahi ; but before this aft the executor had no remedy 

at common law. 
I Cro. 4.7 1. -, ^So it was in the cafe of a termni pur auter v/>, for 

^^^Vst^fA^rln! ^'*^ executor had no remedy till the death of cejlui que 
c. 14. f. 4, 't"V; but now he may diflrain, or have an a£lion of debt 

for the rent arrear. 
Arte I ;6. S« * If tenant for life die, his executor might bring an 

* [ '^04 1 ii^io" of debt for the rent arrear, and this was his rcmc<iy 
'it common law ; but a new remedy is given by this fta- 
tute, a nd that is to diftrain. 

9. But 



. 9,: But if a grantee of a rent for twenty years, if he Ball. N. P. 57. 
to long live, and tnerc is rent in arrear, and then the grantee 
dies, his executor cannot diftrain for the arrears within tliis 
ftatute, but muft keep to his remedy at common law. 

lo. If Unafit in fee had made a leafe for years, he or Co, Lit. i6a. 
his executors might have an a£lion of debt at common 
law for the rent arrcar, but not if he had made a gift in 
tail, or leafe for life -, becaufe, it\ fuch cafe, the rent is a 
freehold; and an a£^ion of debt being only a perfonal 
a^ion, lies only for a chattel intereft ; but now an exe- 
cutor may bring debt within this ftatute j but this muft be 
intended where the rent iflues out of freehold^ and not Yd?. 135. 
copyhold lands. 

I J. Lejfee for years died inteftate; his adminiftrator Vent. 250. 
made an underleafe to W. /?., and died : Adjudged, That 
his executor or adminiftrator may have an adiion of debt 
for the rent arrcar upon the underleafe, and not the ad- 
l!niniftrator de bonis non of the lefTee, though he hath the 
reverfion, for he comes in by a collateral title paramount 
(he leafe. 
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I. Witts v^/yZrx Polehanipton. 

[Mich. 10 Will. 3. B.R] 

PER Holty Ch. Juft. Where the plea of the defendant vide iSaik. 173, 
confeffcs the duty for which the plaintiff declared, *'^» 579- Str. 
but doth not fufficiently avoid it, and thereupon iflue is cowp. 5^.*^** 
joined on an immaterial thing, if it is found for the 4 Bac. Abr. 126. 
plaintifF, he fliall have judgment, though the ijpie was R^^gf^^^ff^^^ 
immaterial s but where the defendant's plea avoids the ence where'the*' 
plaintiff's duty, who replies and traverfes a matter not iflue u imiuA- 
matcrial, and iffue is taken upon fuch • immaterial tra- [^^^^^jj^^ JJ'^*^^^ 
verfe, and it is found for him, the ftatute of jeofails an immaterial 
will not help in fuch cafe \ but there muft be a re- t"vcrfc. 

^\^^A^ • Cro. EIi«. 14, 

pieaaer, ^^^ ^ H^ Nicholls'i cafe. % Cro. 5. 

2. Trover againft hufband and wife, upon the con- where the iiTuc 
verfion made by the wife to her own ufe, they pleaded, » '«"»materiai, 
quod iffi nonfuni culpabilesy upon which they were at iflue» "* J"** ^' 
and the plaintiff had a verdifl: ; but a repleader was 
awarded^ becaufe the wrong done being alleged to be 
U 3 done 
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done bjr the wife, and none by the hufband, the ilfiie 
fliould nave been quod iffa non efi culpabilis. 
Repleader iDow. 3. But though a repleader hath been aUowed after 
Ki*^*^*^Sif* * vcrdift, as in the cafe laft mentioned, it was never 
demoTO. y^^ allowed after a demurrer; fo it was reported by Mr. 

j^atch. i47« Latch, but fince his time it hath never been aOowed; as 
Cumb. 3*3. foy inftance, 

I Leon. 79« ' 

ft Le?. J4»« Mod. Ct* ica. Saand. 89. s Biil. 37* 

3 Lev. 44o« 4« In a quantum meruU by a furgeon for curing a wound^ 

Kepieader^Vm. ^jj^ defendant pleaded a tender of two guineas value 45 /.^ 

la vpxA* ^'' 'vhich was fufficient, and traverfed, that the plainti# de* 

ferved more ; and upon a demurrer to this plea^ it was 

adjudged to be ill, becaufe the trfwerfe made ti double and 

impertinent $ befides, no fuch value could be fet on guineas^ 

and a repleader was awarded, but without a traiwrfe^ and 

the plea was to be of a tender of 45/*» and ifliie to be 

taken of the fufficiency thereof : It is true, it hath been 

r 'toG 1 often denied, that any repleader (hould be after a demurs 

^ ^ fer, but only after ijhe joined (a) ; but here it was not 

only, after a demurrer, but after that demurrer was ar« 

gued. 

6Mod,Caresioi« 5, And yet fince this laft cafe it hath been ruled, 

te a'Sifnwtr^ ^^^^ * repleader can never be awarded after a demurrer^ 

nor i writ of ' nor after a writ of error, but only after iffiie joined. 

error. 3 L^. 4^0. 

{a) Fide authorities dted pi. 3. dern praAice is, to five the party 
This, and a cafe. 3 Le^. so., appear pleading infufficiendy, teave to ameiid« 
to be the only inftances of repleader upon payment of coAs. 
allowed after a demurrer. The mo- 
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I. Challoner verfus Clayton^ 

[Pafch. 10 Will. 3. S. C. cited in i Ld. Raym, 334. S.C. 
12 Mod. 408.] 

JN replevin^ the defendant avowed for rent, fetting forth, 

Md dw n^' frt " *^^ ^^ ^** ^^^ of a houfe for fcveral years yet to 
forth ray title comc, and being fo pojfejfed^ he demifed it to ihe plaintiff 
not go<^. s«e for one year, rendering rent, life \ the plaintiff replied, 
ant«*, Rent a. ^^3^ ^^^ defendant nihil hahuit in tenementis ; the defend- 
ant rejoined guod fatis haluit^ fa'^,5 and upon J» dtmurrer 

S to 



In replevin the 
defendant afowcd 
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to this rejoinder, Mr. Naribey moved to amend it, for 

that he could not make good his avowry, there being ♦ no • S«e Freeman 

title let forth ; it is true, ia an aftion of debt for rent re- ' J"«» P^*"^' 

ferved upon a leafe, the defendant may plead nihil babmt 

in tenemeniis^ and die plaintiff in his reptieation may fhe^ 

title, beeattft quod cum Smifit is a fufficient allegation in a 

declaration} bat in an avowry a iitk fliould be^fhewn^ 

and therefore it is not proper in a rejoinder (a). 

i/t) It is enafted, hyftat. ii G. z. which rent ftill remains doe,** without 

th. 19., that defeadanu in lepkvin fettlng one the grant, tenure, or tide of 

may avow generally, that ** the plain- fuch landlord. If the defendant avows 

tiff held under fuch an article, oc«, at under this ftatute, nil iah. in tgnem. h 

fuch certain rent, during the time that an inadmii&ble plea, a fTif/l aoS. 
the rent fo diftralned for incurred, 

2. Baker ver^s Lade^ 
(Mich. 4WiU.3. B.R.] 

IN replevin^ the defendant avowed for a rent-charge^ 5 Mod. Wbm 
fettiug forth, that his father was feifed in fee, and in * f^li"'*'^ ** 
confideration of 5/. and natural affedion didii bf conceffit »» byHw**** 
the reverfion to him, that this grant was without any at^ 
Ummenif and that it did operate as a covenant to Jland 
fiifedf tsfc: and upon a demurrer, three Judges in the [ 3^7 J 
f Common Pleas held the plea to be good by the worcja f 4 Mod. 149. 
df^t if concept, becaufe the Court will judge what the *J|^\iJ%,, 
law is upon thofe words, (viz*) that it will amount to a 
foveruint to Jland fiiffdi but Pollex/en, Ch. Juft., held the 
plea to be ill, (ot that the defendant ought to have 
pleaded according to the operation of this deed .by law« 
(ti/s.) that his father did covenant to ftand feifed, and 
not by the words didit (5f toncejjiti and thereupon a writ 
of error was brought in B. /!., and according to the opi- 
nion of Polhxfen^ the judgment was reverfed, {viz,) that 
this deed (hould have been pleaded according to the 
operation of law. 

3. Freeman verfus Jugg. 

[Trin. laWilLs. B.R.] 

IN replevin for taking a borfej the defendant avowed, In wwmn fb» 
that he was poJMed of the clofe, being the locus in quo^ ^^^Tl^^"^ 
tSV,, for a term of years yet to come, and being fo pof* moft o^^'^wbert 
fefied, the horfe was damage-feafant there, tfc.g the thelveit, uid 
plaintiff replied, that the defendant was to keep up his jJ^iJ^^^alT" 
fences round the faid clofe, but that the fame being down, ,1^. 
and out of repair, the horfe efcaped into the clofe for 
want of good fences^ upon which diey were at iflue^ and 

U 4 a^ 
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at die trial the plaintiff was oonfuit ; and now it wsm 
moved in arrcft of judgment» that this avowry was ill, 
becaufe in all avowries for damage feafanU the avowant 
nouft (hew where ibe ^ fee is, and how the particular 
eftate is derived, quod fuit concejfum per Curiam^ if there 
is a demurrer to fuch avowry ; but becaufe the plaintiff 
by his replication had waived that matter, and confeffed 
and admitted a pofTciTion in the avowant, that is fufficient 
to juftify a diftrefs damage-feajanf, and hath cured this de- 
fcft in the avowry, 

4, Jtt replevin^ the general ifTue is mn cepiif but the 
defendant may plead property in himfelf, and this he may 
do, either in bar or in abatement to the a£^ion \ but if he 
plead property in a ftranger, he muft conclude in abaU* 
me^t(a); and it is to be obferved, that upon the general liTue, 
property cannot be given in evidence, therefore it mud be 

E leaded there ^ as to the plaintiff in replevin, he muft 
ave a property eitlier general or fpecial, and his replevin 
muft be either in detisiuit or ditinet; if in the firft cafe, 
then the plaintiff hath his goods again, and the adiion is 
brought only for damages in the taking and detaining } if 
it is brought in the detinet, then it is where the goods are 
ilill detained from him* 

F J08 1 •T'he declaration muft be not only of a taking in a vill 

or town, but in quodam loco vocaf^ (ifcf otkerwife it is 
naught upon a demurrer ; but fuch a declaration in an ac- 
tion of trefpafs is good. 

tilt. 37. Replevin for taking feveral of his heajls in quihufdam 

locis^ called A, and B.i upon a demurrer to this declara- 
tion, it was held ill, becaufe the plaintiff ought to (hew 
how many were taken in one place, and how many in 
another place. 

jo&es4i4. The defendant in replevin had no damages given at 

common law, but this is by the ftatute 7 and 21 H.B^ 

{a) It may be pleaded in bar. i SalJ^. 94, 



Ileque0» 



«« Rcfolutions where a Special Requeft h to he made, »t\6 where 
" a General Liatjie/ius requifitm, ISc. is fufficient.*' 



v!e:6?r:TlZ^ '• F \ P^^"^^[f ^- to deliver hun two pipes cf wine out 
ConJit:on,L.ji. ^^ ^Y Cellar, to be chofcn by him, m fuch cafe he 
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rauft make the reqtje/fi but if I promife B. to deliver to 

C. two 



C. two pipes of wine, to be chofen by C, I muft nquift Alien 25. zRoI. 
him to choofe them, 4651 4 5»- 

a. Where a man promifeth to pay a precedent duty, Noyg^. Latch, 
there licet f^pius requyif is fufficient^ becaufe there was 93>209. sLeoo. 
a duty without the promife, as if one buy or borrow *^°* ^^' 
my horfc, and promifeth to pay fo much upon requeft. cro.' ei. 73.^*^ 

% Cro. 183, 5x3. Cro. Car. 35. Str. S&. 

3. But if the promife is collateral^ srs for inftance, to Cro. £1. S5. 
pay the debt cf ajiranger upon requejl, there the requ^ is J-ttt-iJi-Saf.?*- 
pare of the agreement, and traverfabie ; for there was no 

duty before the promife made, and for that reafon the /v- 

quejl muft he fpecially allegedy for the bringhig the a&ion 

will not be a fufiicient requeft \ * fo likewife where there • i Sannd. 35* 

are mutual promifes to pay each other 4A upon requeft, if 

they do not perform fuch an award, the requeft muft be 

Ipecially alleged. 

4. But as to this matter, there is fome difference in T ^qq 1 
the -a^lion brought ; for if I promife to redeliver upon 
requeft, fuch goods as were delivered to me, there if an 

aBion of detinue is brought, the plaintiff' need not allege 
a Jpecial requeft^ becaufe there was a precedent duty as 
aforefaid, and the a£lion is brought for the thing itfelf* 

5. But if an afHon on the cafe is brought for thefe goods, Sia. 66^ 
then the requeft muft be fpecially alleged ; for it is not 
brought for the thing ttfelf, but for damages. 

6. Where a promife is made to pay money to the plaintif 
upon requeft^ there needs no fpecial requeft ; but if the 
promife was made to A. to pay B. fo much *money upon 
requeft, there muft be a fpecial requeft alleged ; and fo, if 
the promife was made to the plaintiff himfelf to do any 
collateral ad upon requeft, as to purchafe, £5*r., there 
muft be 7i fpecial requeft alleged. 

7. Fitzhugh verfus Dennington. 

[Mich. 3 Anns. 2 Ld. Rayro. 1094. S. C. 6 Mod. 227^ 
259. S.C] 

DEBT upon a bond conditioned at the end offeven years^ % Salk. 5S5, 
to make the plaintiff free of the Joiners Company, if ^Jj^J^VST* 
requefled thereunto ; the defendant pleaded, that at the end uteral thing, it 
offeven years he was not requefted; and upon demurrer to muft be averred* 
this pica, the defendant had judgment, becaufe the re- 
queft being to do a collateral things and being part of the 
condition, ought to have been averred by the plaintiff, 
which he had not done : It is true, it was objected againft 
the plea, that the defendant (hould have pleaded gene- 
rally, that he was not requefted, but he had pleaded, 
that he was not requefted at the end offeven years, isfc.j it 

(hould 
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flionld have been t^tn the end of /even jenrs z But per 

Curiam^ The condition vas not to make the plaintiff free 

fofi terminum of feven years, byt ad terminum^ and the 

end of a thing is always part of that of which it is an end \ 

fo that he was to be made free on the hft day of the 

feven years^ and to make a requeft foroe time of tnat day^ 

fo that the defendant might have a reafonable time ta 

procure if to be done. 

Mod. Cafes aco. 8* The defendant borrowed money for the nfe of his 

^**tefort* 'de!. "•^^^•'j *"*** 8*^^ \iK3aA to pay it 9n demand^ if his mother 

^^ maAt^ ^ ^^^ » ^^^ ^° ^" aAion of debt brought on thb bond> 

ibcfc licet firpiof the defendant, after eyer^ denMnfred to the declaration, for 

i^fitvi M fttf. ^^ ihe plaintiff did not lay any fpecial requeft, when and 

where he required the mother to pay it, and that the ge- 

[3103 nenil allegation licet ffpius re^tfi^ will not be fnfficient, 

which is very true, where there is no duty till a demand 

made ; hvtper Curiam^ Here was a duty si imtm, wMch 

the law makes payable on demand, and in fuch cafe it » 

not neceffary to allqge an exprefii demand (a). 

iVcat.7ff9 74« 9. Ca/e^ (^r., in which the plaintiff declared, that 

12^ l^ldMt ^' *• ^^^^ ^™ ^^'-^ *^ **^ *^ defendant owed ST. S. 
W^i^ed. 20 iL, and that in confideration the phintifl^ at the fpc- 

3 Lff>n..^i« cial inftance and reqttefi of the defendant, would procure 
* Jf|^'9^ an order from T. S., direAed to the defendant, to pay 
7 Mod. 144* the 20 i to the plaintiff ^ he, the defendant, piomifed tn 
pay it, that accordingly, he (the plaintiff) did procure an 
order, fstc.^ which he ihewed to the defendant^ and r^ 
quired him to pay the money, which he refufed; and 
upon a demurrer to this declaration it was obje&ed, that 
he did not allege that he procured this order at the re- 
queft of the defendant ; and fince the promife was not 
made on a confideration of a duty to the plaintiff him£clf» 
but in confideration of a collateral duty which became 
due upon a fpeciaf promife, therefore a requeft ihould be 
alleged to pay the money, and both the time and place 
fet forth fpecially : Sed per Curiam^ No other requeft is 
neceflary. than what i3 fet forth in the agreement, {vht,) 
that the plaintiff, at the requeft of the defendant, did 
procure the order^ and no fubfequent requeft was in- 
tended. 

(«) In this cafe the obligor was the it had been payable on demand, or 

oriein^ debtor. It fcems to be other* upon default of psyment by anocber« 

wile if the obligor were not the ori- 6 Mod. aoo* 2 /Vm. 74, 
gtnal debtor, as in 6 Mod. 200. ; and 
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I. Anonymous. 

[Mich. 8 Will. 3. C.B.] 

1, nER Trehy, Ch. Ju(L of C. B.^ Upon an unlawful 5 T« R. 430. 

^ diftrefs, the owner of the cattle may refcue them 
before impounding, but not after. 

2* Jtrfcws was returned to be done to the bailiff: Et % Lev. 28, 144. 
per Curiam, It is good, whether he be bailiff of a >»». X'^*^**^ 
M/e, or the Ihenff's bailiff. Lntw. 130. Mvchi. »Sbow. sSo, 

^ 3. Cafe againft the fheriff upon an efcape on me/ne pro* 3 Ler. 46. 
n^/ the defendant pleaded a re/coys^ and upon a demur- ^[31x1 
fer to this plea, he had judgment, though he did not fet 
forth that die refcous was returned. 

4. Where a bailiff hath a warrant to arreft a man, 6Mod.Caia>sia 
and is hindered in the execution of his office, this is w ^' **• *• '°*' 
rectus unlefs there was an aBud arreft; but it is a mifde- 
meanor and contempt of that court out of which the pro- 
cefs iffues. 

5* Cafe agauift the defendant for a refcous upon WiifonT.Goirry 
lfi{/Sr/ proeefs; the evidence at the trial was, that the 6Mod.Cifci^ii. 
bailiff ftood at flic ftrcct-door, and fent his follower up SmU"'"" 
diree pair of ftairs in a difguifed habit, with the warranty 
who laid hands on W^ R., and told him that he arrefted 
him } but fT. R.^ with the help of fome women, got 
from the follower and ran down ftairs, and the defendant, 
bearing a noife, run up and put the faid ff^* R. into a 
room, then locked the door, and would not fuffisr the 
bailiff to enter, Ho/t^ Ch. Juft. doubted whether this 
was a lawful arreft, being by the bailiff's fenrant or fol« 
lower, and not in the prefenoe of the bailiff himfelf ; but 
faid, that the plaintiff muft prove his caufe of a£Hon 
againft }F. il., and that he muft prove the writ and war- 
rant, bv producing fwom copies of them» and he mnft 
prove tne manner of the arrelt, that it may appear to the 
Court to be a lawful arreft ; and in point of daunages, he 
muft likewife prove the lofs of his debt, (vrs.) that fT. R, 
l^ecame infolvent, or could not be re-cakcn. 
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Vide Com.Rent, I. /K Refervatlon is a kind of a return of fometbing back 

^ VcDt 6 *" retribution of what pailes away ; and therefore 

Kefcrvation what whatever it is, it fiiall be carried over to him who (hould 

it it. have fucceeded to the eftate, or to the thing demifed, if 

no leafe had been made; and therefore, wliere a man 

leifed in fee makes a leafe for years, referving rent, this 

rent is defcendable to the heir, as the land itfelf out of 

which it iiTues doth defcend, becaufe it comes in Reu of 

that which (houid have defcended. 

* Stund. 367, 2. The tenant in fee-Jtrnple made a leafe for years, rc- 

ilsjiei. ^y. fc^"g '^cnt to him and to bis executors; per Curiam^ the 

a.13. ^ Lev. 1 3. rent (hall not go to them, becaufe it is not a te/lamentaij 

Cro» EUf . S3*, eflaie, and therefore it (hall determine with the life of the 

Cro. Car* 289. X^jr' 

5 Co. III. ^ ^«flor. 

3. So if leiTee for loo years^ make a leafe for forty 
jears^ rendering rent to him and his heirs, this is void as 
to his heirSf and (hall likewife determine with the life of 
the leflbr {a]. 

€•• LiL 47. a. 4* So likewife, if the rent is referved to himfelf, with- 
out any other additional words, becaufe the rent is a new 
creature, and cannot have a longer duration than its cre*^ 
sjition gave it. 

*S"^- 3j^ 5. But if tatant in fee make a leafe for years, referving 

S17! Woodf.' ^^^ ^^ ^^ ^"^ ^^ ^JPgf^h ^^ ^^ go ^o his heirs. 

loft. 1S6. 2 Ler. X3>. x VenC 14S, x6ft» 163* 

Vide Cm. Elix. g. If it is refcTved to him and his affigns durante ten 
217. WCA9. ^i„Q^ jj|»^^^ QY tQ l^iin durante termino, or to him and his 
exccntors^ durante termino ;^ in thefe cafes thofc additional 
words (hew that the rent (hould continue to be paid as 
long as the term is in being, and in fuch cafe it (hall de- 
fcend with the reverfion to the heir at law, and the word 
executor is void, and the refervation (hail be as if it bad 
been to him only during the term. 
iVent.z42,27s* 7. Leffeefor years furrcndered to the leflbr hj parol (h), rc- 
^T*R "^*' ferving a rent : Adjudged^ that this was a good refervation 
' ■ * ^^' upon the contraEl, and that an a^ion of debt would lie 
for the rent after the (irft day of payment incurred, thwigh 
[ 3 1 3 J ^^ refervation was by way of contrad, and without any 
deed. 

(a) It (hall go CD his executor. {h) No farrender can be without i 
I Ventr. 162. note in writing. tgCar. z. c. 3. 
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1 . The King vtrfus Harris. 

[Trin. 11 Will. 3. B. R. 1 Ld.Raym.440> 482. Coinyii86i. 
12 Mod. 443. Holt 324. S.C.] 

npHE cafe was, Harris was oufted by a vi liaca am&vendo, 5 Mod. 443, 
-*- and Morgan put into poffcffion ; afterwards Harris ^^^^^ rtHitu- 

^ ^v • n.' r 1 • • • t. r j *'«» was not 

^ot the juitices of the peace to inquire into the force, and Q,ade till three 
accordingly, on the zotA of OBoher 1695, an inquifitlon was ycar« Wrer the 
taken, by which it was found, that Morgan forcibly entered j,"]**'^^'^ " '* 
and detained the charch, and about three years and two j saMc. aCo. 
months after this inquiiition was taken, (vis.) in December Carth. 496. 
1 698, the j uft ices awarded a precept to reftorc Harris ^ which , *^*°i^ 
wasexecuted \ and thereupon Morgan brought a certiorari^ to -. 

reaiove this inquiHtion into B* i^.,and a writ oirejlitution was 
awarded, with this entry, quia conjtat nobis fuperfeparalia fa* 
rramenta,qttodreJlkutiofyperinde was not made, till three years 
after the inquifition taken, ^c.\ for the ftatute intended a 
/peedy remedy for the poffeffion, which was loft, without try- Woodf, irA. 
ing the right ; and an execution fo long after is not ^frefb 429. i HawkJ 
purfuit^ and might be daneerous to purchafersj ai^d it is '75ijf3- ^^a- 
in this cafe as m the cafe of a conviction 01 a forcible Browni. 266/' 
entry upon view, upon the ftatute ♦ 15 Rich. 2., where the * 's Rich, a* 
commitment muft be made prefently. "^* 

2. The defendant's goods were feifcd, ,being Imported Harj . 97. 
contrary to the aft of nnvic:ation ; and afterwards the pro- Wiiaea writof 
perty was claimed by C and others; and the queltion was, gmua. 
Whether the court ought to grant writs of reftitutlon, ex A- 

hitD jufHtta^ upon giving fccurity? and adjudged not, for it 
is difcretionary ia the court, and if granted it is ex gratia^ 

3. * At common lew where goo is vjtx^ feloniotJly taken formerly the 
away, the owner had no remedy to recover them but by ^]!^^J^^^ fl^V 

M 11 r T \ * \* e\ \ \ e x €Ccd€a on an la* 

appeal; and t.icrefore, if the party was mdicled before the diamentiiiu 

appeal brought, and either convi^^ed or acquitted, the ap- ycar^fur ihcof.. 

peal was barred, andconfequently the owner loft his goods p^,""*„ji^ht^ * 

for ever; for if convicriod, they were forfeited to the b.ing an appoj. 

ling, and if acquitted, that was a good bar to the appeal j * [ 3 14 1 

th.ercfore in favour to the owner, and to give him a rea- 

fonable time to bring his appeal^ the king fcldom proceeded 

by way of i7:dinmsnt till a full year after the oiFence done. 

13ut then there was this inconvenience, that the king's 

evidence were either kept fecret or died, and the party 

would bring an appeal; therefore by the ftatute 21 if. 8. 

€ap, II. the owner had the fame advantage tjpon a con- 

vifticn as he had upon the appeal^ {viz.) that a writ of 

reftitucion iliould be awarded as well upon a conviftion on 

an indiftmentj as on an appeal. 
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Ydv. 34* Be- I. DEFORE the ftatute of Ed. 2. the fheriflF or other 

lore the ftat, of 1> officer ncver put his name to the return, but now 

riff iV^u^i hy that ftatute he muft do it ; and therefore, as at cmn- 

nuaetoamum. mon law, the party might fay, diat the iheriff did not 

make the return, becaufe his name was not indorfiMl, fo 

he may ftili, though his name is indorfed, bocaufe die 

ftatute hath not taken away that avennent, for the party 

may aver, that he who indorfed the writ is not fhrnSi 

SM. sa- If be 2. At common lanvj if the (heriiF had made a hHk 

fcturn cq>i cor- r^tumi or tto retum at alL am aftion on the cafe would 

pus, and natb not ,. . ^ « . 

Sebodyretdy, he agamft hun. 

he Ibali be amerceo. PoAtt4. 8,P» 

3* But if he return e^ torfmsf and hath not the body 
ready at the day, he (hall be ameroed till he have him, or 
affign the bail-bond to the plaintifiV hut no aAion lies 
againft him in this cafe for a fiilie retum, becaufe he is 
^ Vent. 55, 15. compellable to take bail. But if an a£tion fliould bt 
brought againft him, he ought not to demur to die decla- 
ration^ but to plead the ftatute by mdiich he is compellabfe 
to take bail. 
I Mod. ft39. 4. • Cafe againft the flierifis of London and Middl^^ 

Whl^'thi'ihe. f^ » M' ''^"'^'' ofahUlof MMlefem, which was cepk 
riff returns a cepi corpus ZTid paratum habeof when ill truth they had not the 
corpus, and hath body at the day of the return of the writ } the defendants 
2^^ *ht°flxril pleaded the ftatute 23 H. 6., that they took bail for the ap- 
be aznereed. pearance of the prifoner, and fo difdiarged him, and tbiat 
Antea 3. s. P. ^t the day of Ac return of the writ, they returned €€pi 
[ 3^5 J ^orp^^i ^^- The plaintiff replied ^rer^ndb, that the de- 
fendtmts did not take fufficient bail, &r. and then pleaded, 
that they had not the body ready ; and upon a demurrer 
to this repfication it was infifted for the plaintiff, that 
though an a^Hon for an efcape would not in this cafe lie 
againft the flieriff, becaufe he is enjoined by the ftatute to 
take iatlf yet an adion for this falfe return will lie : But 
per Curiam^ at common law there was no other retum 
than cepi corput, or non eji inventus i and that this ftatute 
makes no alteration of the returns; and by confequence 
no a£lion lies againft him for returning cepHcorpus^ and the 
words paratum baheo makes him liable to be amerced till be 
hath ^e body. 
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1. Countefs of Bridgwater verfus Duke of 

Bolton. 

[xLd.Ray1n.968. S.C.] 

lNthtst:areit was held by PowiSf Serjeant^ and admitted xSilk.x5S.S.C 
•■' by Mr. C9w^ on the other fide, as often adjudged in whereanwii 
Chancery («), that where the teftator is feifed ia fee, said 2^2^ t' 
by his laft will devifeth hU Unds t9 W. R* infee^ and after- hath devifed 
wards htmortg^es the fame lands in fee to Jv. IT., and Aen {J^ ^ Jjjj^ 
dies before the principal atid intereft is paid, that this ^on, ^mm^aT' 
fnortgi^e doth not amount to a total revocation of the will, mucKaaamMtT 
. but only quoad fo much, for which the lands were mort- o^* 
gaged, and that the devifee fliall have tlie equity of re« 
oemption. 

2. < * The teftator made a will of lands, and aftefw Hn^ 375. 
wards he made another will, but it did not appear that any ^^^^ *i{"^ 
lands were dcvifed by thisjuifequent wilh and this matter 2St^cvd!L t 
being found in a fpecial venti^, Hale^ Ch. Juft., held, that former, vuc 
a fecond will fubftantive, and indepcndant of the firft, is ^JT? 49« 

a ^evocation thereof, whether it is confiftent or not i but L 3 ^ ^ J 

if it be depending on the fir ft wiU, or relative to it, it is 

not a revocation fo far as it is confiftent,.becaufe it may 

be in confirmation of the firft will \ and this might be fo 

in the principal cafe, for any thing appenrs to the con« 

trary. 

3* A fettkment was made, and therein a power was Where 1 fine aM 
referved to revoke^ by indenture fcalcd in the prefcncc of Jj^^^^^ftT 
three loitnejts i afterwards, the party, without taking no- onewUiaocde 
lice of his power, covenanted by indenture to levy a fine *t. 
to other ufes, which indenture was fealed in the prefence 
of three nviinejfes^ and afterwards a fine was levied accord- » ^^' ■49- 
inglv t the queftion was. Whether this was a revocation J^^Ig/'* 
of the firft fettlement i Ei per Curiam f The covenant alone Cartk. 25I 
will not do it, becaufe it raifes no ufes, nor paiTes any 
eftate; and the fine alone will not do it, becaufe it is no Bat if the fine 
indenture in the ftri^ acceptation of the word ; but both ^ ^ ^^^^^ 
together make* a good conveyance, and by confcquence haveextingutdied 

a good revocation. the power, x Ventr. »So, 291, 368, 371. 2 Lev. 149. 

4. Where a feoffment is made to ufes, with a power i Vent. 197,355. 
to revoke and limit new ufes, there the feoflbr'may revoke * ch Kc* 
and limit in infinitum; but where the power is only to re- contra. 4Ch?tV. 
vokc, there, when that power ii executed, he cannot 1 Mod. 40. 
iimit new ufes. 

{a) Vide I Stftf. 158. ac. 
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I. Anonymous. 

[Pafch. I Wm. 3. B. B.] 

pSR HolU Ch. Juft. An indiamcnt againft W. R.,hr 

-^ that he cum multis aliis^ at H,^ toV,, did commit a rlot^ 

18 good. 

lR}iat the Ae- 2. Adjudged^ that where rioters arc convificd upon 

tiff muft be • ^i^^ ^r f^^jjo juftices^ the flieriff muft be a party to the in- 

party to an in- .*. X •' •' 1 « r*- 1 •*• t it c 

^uifition for a quiGtioxi, upon the Itatute 13 if. 4.; but if they dilperie 
riot; where not. themfelves before convidion, the fberiflF need not be a 
K^v^'ni?aIll P^^y> ^^^ ^" f"^^ c^^c ^c ^^^ juftices may make the in- 
Ld. Raym. a 15. quifition Without him^ and this is pro domino reges but if 
Ray. 386. the juftices negle£l to make an inquifition nvitbin a month 

Carth. 383. ^^^ ^^ ^^^^ ^ ^^^ punifhablc 5 but the lapfc of the 
month doth not determine that authority to make an in- 
quifition, but only fubjedis them to a penalty for not doing 
It within that time. 
Raym. 386. 3. One Tempeft and two more were convifted for a 

D3t.^*ch?46. "^^» "P°" ^'^ ^f '^ JHl^ices^ and of the flieriff of the 
sHawk.ch.'65. county, contra formam Jtatutiy and they wtxt JineHjths 
f, »7. 13 H. 4. tiuo juftices i and upon a writ of error brought, the error 
^»p« 7- afligncd was, that Hit JberiffHiA not join with the juftices 

in fetting the Jine^ when the ftatute ezprefsly requires, 
that he ftiould be joined with the juftice in the whole pro- 
ceedings J and for this caufe the judgment was revcrfcd. 
6 Mod. Cafcf, 4. Several were indifted for a riot ; it was moved, that 

*"• the profecutor might name two or three, and try it againft 

thcmj and that die reft might enter into a rule to plead 
not guilty, [guilty if the others were found guilty y'\ and a rule 
was made accordingly, this being to prevent tht charge* 
in putting them all to plead. 
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I . Matthews vef/us Burdett. 

[Hill, t Aone.] 

iK a prohibition, (^c. for tfociing a fclml vjithout a lU %%iSk.^i%fi'fu 

* cence: This cafe is reported in 2 S<jA&. to which may be s. c. Lutw. 
ftdded Mr. Cowper^s argument againft the prohibition, ^sI^TheUAop 
(viz.) That it appears bythe books and authorities in the is to ikencc 

t margin that the licenfing fehoolmafters, bfc. belonged to J^J^JJ^?' 
the biftiop 5 and by the ftatute a H. 4. cap. 15^. not printed, itoj^nl^l"^ 
the bifliop may puniOi fuch as teach iichool without li- Linwood. a8s« 
cence ; that it is very ncceflary fuch a care and power '^©^^ «^^' ^^ 
ihould be lodged fpme where,, and in no perfon fitter than sp^. cbU.79,* 
the bifliop, and therefore he had, time out of mind, 1799 aas* 
cxercifcd this power of licenfing and punilhing thofe whd J^^^^*sce* 
jteach without licence, and that no other perfon pretended codcz^lib. lo. 
to anjr power to regulate in this matter, excepting only tJt. 52. Spel- 
ihe biftiop, and this both before and Gnce the reformation, voS.^t'*"** 
that an immemorial ufage did veft a right as well in the 
fpiritual as temporal courts, and that a legal foundation 
xhuft be intended for fuch an ufage, and even an a£l of 
parliament for that purpofe, if nothing elfe would be 
fufficient* 

Dr. Lakf, a CivUlan^ e contra^ argued, that amongll the 
"Romans there was a jus pontifcum, but fchools did not 
belong to them, for fchoblmafters were put in by the^- 
fi'tihe magifirate of the town, and he it was that paid 
them. 

It is tme, amongft the Chriflians^ the bifliops did ereft 
fchools, and did appoint fchoolmafters, and paid them, 
but this was when the bifliop received the whole eccle- 
liaflical revenue, which was then wholly fubje£l to his ap« 
pointment, out of which part was appropriated for the 
maintenance of fchools and of the clergy, but thofe were 
fchools of divinity, and fo not like die principal cafe, 
and few were permitted to be fchoolmafters, unlefs they 
were churchmen. 

. a. Libel in the fpiritual court for teaching fchool ^tet.aii. 
without a licence ; and upon a motion for a prohibition it ^ '? ^' ^' 
waj denied, for though the %Si of X uniformity gives the SeeCro.Caf.149, 
penalty 0/ 5/. for this oflincc, yet it doth not deprive the \^\lll 
fcclefiaftical courts of their * jurifdi£lion in fuch cafes, t Lev. 13a. 
when they proceed according to the canon, and not upon *f *^ »»7» 

• ViL.UI. X thia *[3I9j 
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« Caf. T9. thb z€t for the penalty ; and the canons made anm 2 1 Jae^ * 
and in the year 1571, biefore Vk reigUi arc madfc good 
and valid by the ftatute 25 H. 8. fo long as they axe not 
againft the common laW| or the king's preroga ti ve, aad a 
licence of a fchool by a bifliop, b againft neither. 
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1. Withers Wi;y2fcf Harris* 

[Mich. I Anns. 1 Ld.Rayiii.8o6. S.C.] 




he broosht be tight if the jplaintiiF recovers, and makes a good title : 

fore an b«berc And Holtf Gi. Juft. faid, that he was not fatisiied with 

^ "swSr ^^^ opinion of my Lard Coke^ upon the ftatute of Wtftnu 2. 

sto.7M0d.67, that by the common law a fcire facias would not lie 

^. Cuabcr. upon a judgment even in perfonal actions, becaufe thofe 

Soob * ^""^ general words ^w ^/w qtuecunque trrotulaUf combg after 

the words conventus contraffa^ C5V. which are in their own 

nature inferior to judgments, cannot extend to judgments 

which are (bperior ; but the law having been taken to be 

cthcrwife^ he would not argue againft it. 

a. Anonymous. 

[Midi. I Annae.] 

ijD^cmc&t la A FTER. judgment in tjtBment^ where there are more 
Sn^a«ra6m ' plaintiffs or defendants than one, after the dmib of 
■My be Trf rtn bj <>>^ of them, execution may be taken out by the.furvivon^ 
tbeivrrfvon* without zfclre facias^ upon making a fug^ftion on. the 

ItfamlyMoS^ '^''» ^* ***** ^ ^'"**" *• ^"^* ^^"^ *^ may be a q.ueftion, 
tikeoutoMc^ wliere there is but one defendant. Whether execution can 
tiptt io eieasnafr be taken after his death without z fcire facias ? la\ 

4ict witfain theytar, thottgh not ill ocher perfonal adioos, uoleri eiecotioii be fskea o«t la tb» 
liMaa of the parte. 

(«) ^ If the words " twopUiadffs'* do not mean two Iffbp ' 
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3. Snow ver/iis Manucaptors of Firebrafs. 

[Mich. I Annar. 2 Ld. Raym. 804. S. C. 2 Salk. 439, 602. S. C. ] 

^ IRE facias againft the bail; the breach affigned in Scire fadu 
*^ the writ wa», that the principal had not rendered him- ^■'"* «he fcap, 
fclf pri/oH£ marefcalli marefcalo^ domini regis, omitting cipal had not" 
the words which ufually follow, {viz*) coram ipfo regei and' rendered himfelf 
for this omilEon it was infifted, that the writ was not fjljj"*^^*'** 
good, for the king has another tnarjbal, and that is the ' 
marOial of the houfehold. Sed per Holt, Ch. Juft. is^ 
Powel, Juft. The Earl Marjbal of England, by his office, 
is marfhal of the King's Bench, as appears by the book 
of H. 6. and fo it continued till the reign of King James 
the Firft, when the office marefcalli marefcalci^, was de« Vide s Wil£r 
rived out of it; fo that the marihal of the king is the ^%%* 
marihal of the King's Bench, and no other pcrfon can be 
iinderftood by it ; the other is marefcallus bofpitii, and never 
mentioned without that addition. 



4. Manning verfus B018. 

[Hill. 2 & 3 WiU. k Mar. Rot. 645. C. B.] 

A FTER a writ of error brought on a judgment in C. B. Sciie AcTai ie« 
■** there was z fa. fa. tefte 2S Novemb. returaablc die tornable on fuch 
vemris proxime poft OBabis San3i Hillarii ubicunqus tupc twcf^m^ 
fuerimus in AngUa, to (hew caufe quare executionem nan not good. 
iaiets to which the defendant demurred, and it was held^ ' ^•"» 4^« 
that fuch writs of fci. fa. were made returnable lometifnes 
at a day certain, and fometimes upon common days; but Poft^jti. 
that this writ returnable on a day certain, uiicunque, (5V» 
was naught, for it ought to be returnable on a common 
day, if it be coram nobis ubicunque, Uc» 

5. Guillam ver/us Hardifty. 

[Pafch. 9WilL3. B.R. 1 Ld.IUym.21.6. S.C.] 

nER Holt, Ch. Juft. and the court, where z /ci.fa. is Scire AciMrii 
-* brought in B. R. upon a judgment in an inferior court, ^"^•j*^^**.*^ 
it niuft appear in the writ itfelf, how the judgment came feHor cou°C* 
into B. R. (viz,) whether by certiorari, or by writ of error, ficut per infj^c^ 
bccaufc the execution is different; for if it came in by JJJJJSII'joJL 
certiorari thcfci.fa. mull fet forth the limits of the inferior ^ 

jurifdi£kion, and pray execution within thofe particular 
limits, and alfo that the judgment came in by certiorari {a)^ 

{a) R, ae. Hiut. 117. Lit. 3$7« 360, 363. Fide 1 Sid, 213. Cro. Car. 2]« 

X 2 but 
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but If it came in by writ of error^ that muft be fliewn in 
r ^12 1 1 thcJcL/a. itfelf likewifc» and pray execution generally (tf): 
** "* And >vhereas the- JcL fa. in the printipal cafe recited 

the judgment in the inferior court, Jicut per infpeffiontm 
records nobis cofi/fat, it was for that reafon ill i for it ought 
to be Jicut patet per recotdunif becaufe if 'the defendant 
iliould plead nul tiel record^ it mull be tried by the rt^ 
cord ilfclf, and not by i/i/pefHonf fo this fcire facias wac 
quaflied. 

{a) Jw. ac. I Sid, 21 J. r Lrt'. 134. 



6. Adams ver/ui Tertenants of Savage. 

[Mich. 3 Annae. z Let. Raym. 854. S. C] 

f Salic 40. S.C. |N this cafe (which fee x SaiL 40.) it was held by Ho//, 
a Salic, 6co; * Ch. Juft. That where a fire facias brought againft 
^o, ^'vM't. tertenants is general, as ^ufoally it is in C.jB. it is not 
104! Ow. 134. proper for the defendant to plead in abatement^ that there 
6 Mod. aft6. are other tertenants not named, and fo pray judgment of 
7*Sod/69V ^^^ ^"^» ^ qind brtvfi prteia. caffrtun but, to pray judg- 
"Whereardre ment, if without them, refpondere debet; but where the 
facias againft fcire facios is particslar (f . <.} namring the p(»rciculaf tenants^ 
n«S"Tu no?' ^° ^'^'^ ^^^^ 5^^ defendant may pray judgment of the writ^ 
prop^fortKetfe dnd thctc being fomedoubty whether the tertenants could 
ftfndant to plead pfead Other tcrtcnants in another county not hamed, W^. 
thiTiSrSli 'AT^c Ck Jart. cited ♦ Onoafs Reports, that tenant for 
other terr^antt. years might be a good tenant to plead in bat to a fiire^ 
aCirf. 506. Co.* fncias in a perfonal action, where damages are to be reco* 
Ell,, y^ j^oo, vefed ; bat not to z/ctre facias irt a real aCTion. 
524. i^aond. 89 23. Pakn* 241* 2 Roll. Kep. 53. * Owen 104.. 
On what judg. y. At common law sl fcire facias wOirM lie upon a judg- 



Sa" wuw'uc^a't ^^'"' "' a real ^c?/5/;, becaufe the party could have no nev 
common law, original; but it wodid not lie upon a judgment ifn a^.T- 
and what not. fna/ aBion till the rtatute of Wefw. 2. 
s Salk.93. 8. Wh^re a judgment has* flcpt a year ani a day^ the 

lis*'* Mtd*6^* party (hall [;w/] have either a ca. fa. or f. fa^^ but is put, 
67. Sid.ci. After '^ ^^* aCWon of debt upon* the judgment-, or to- ^ fcire 
• judgment it a facias^ unlefs he continued the proccfs^ or the defendant 
^hAtri ^ brought a writ of error, and the jiftlgmenr was alSrmed, 
SateaniSonof ^^ ^^^^ ^ ^ reviver; but it may be a queftion. If the 
debt»orafcire Writ of errof bc d'ffcoiitinued, or fhc phintiff in error be 
fidu. nonfuit. 

I Ve©i^46. p. Where a fcire fa^-ias fe bro\»ght orf a judgment in 

Di^«rxT where ^' ^^. ^^^ plaintiff muft (hew where die Court of A if. 
a fcire facias is was held, bccaufe that court lis ambulatory) uUcunqur 
brought on a fuerimus in An^lia ; but if it be brought upon a judgment 
B.^|L^d'Si in C. B. it is otlicrwifc ; becaufe the Court of Commoi* 
crSr Fleas is confined to a certain place. 

- I0» It 
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10. It was moved to fet alide an execution, for that » Saik. 400. 
it was irregular, the ' defendant alleging, that when he 5 jli^*cafes 14. 
confeflfed the judgment, the plaintiiF.nnd he agreed that ai2. Where* 
execution fhould not be taken till after a year ; the plain- iu«lg««t by 
tiff infifted, that he had ftaid a year after the defendant ^y'\^o?«SS 
had given the warrant of attorney to confefs judgment ; within a year 
then the cjueftion was, Whether the year (hould be com- f^'^'^'ji^'^*** 
puted/rvw the date of tkc judgment y or from the date of the out*u»Jeof ihf* 
warrant of attorves ? Et per Curiam^ It feems ncceflary Cowrt. 
that the plaintiff mould bring Tifcire facias ^ fince the exe- 
cution was delayed for more than a year ; however, the 
pra£bice is, that if judgment upon a warrant of attorney 7 Mod. 64. 
IS not entered within a year, it (hall not be entered after- 
wards without leave of the Court, 



i^I)eriff* -y^^ Diffenters, 3, 133, 134, 



I. ^^WL fher'iff is the king's officer, and therefore is 
-** always m^de ^nd appointed by the king, unlefs in 
counties palatine (<?)• 

2. He hath cuflodlam comttatus^ and therefore hath an 
authority to raife the poffe comttatus to fupprefs rebellionSi 
riots, faTr. 

3. He hath a jurifdiftion both in criminal and civil 
cafesy and for this.purpofe he hath two courts^ (v/z.) his 
tourn or view for criminal caufes^ which is therefore the 
iin^s courts becaufe pleas of the crown can be in no other 
than the king's courts 5 the other is his county court for 
civil caufes^ and this is the court of the (heriff himfelf, and 
for this reafon it is called the County Court* 

4. It was. formerly held, that if he take goods in exe- yelv.44. whcrt 
cution by virtue of a}j fa.^ and is oqt of his office before ^ levies the 
they arc fold, that in fuch cafe he coujd not fell and de- g^a^ J^J)^;^' 
Ftver the money to the party, becaufe hia authority deter- though he i« out 
mined with his office \ but he ought to deliver fuch money o^Wtoffica. 
over to the new ftieriff, as he doth « the prifoners, vbA re- mo1J/|^^''*?' 
turn, that thereupon a venditioni exponas may be awarded « r '^ 7 1 
to the new ihcrlif. V, i*i I 

(a) The (heriff of C^nwall it ap- appmots a (heriff on his creation* wha 

pointed by the Prince of ff^ala. The continues as ion^ as the hifiiop has the 

Iheriff of H^efimdrtUtid is an heredi- fee. The (heriff of Latuajblh is ap- 

try office. In Durham^ the bi(hop pointed by the chancellor of the duchy « 

X a !• But 
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t Vent. 3to. j. But Cuce it had been held, that though a bew 

6 mI^*. Iw. ^*^"^ *' "**^^.* ^^ *^ *^'*' *^"^ "**y ^'^ ^^ **^*^ 
L«t. s<9' i^ by ^^^ levied ; but if he return the writ, that the 

2 5>lk. 3S3. goeds are in his hands pro defeBu trnptorum^ in fuch cafe a 
di/lriftgas (hall go to him to deliver them over to the new 
Cro. Car. 539. fhcriff, and after that a venditioni exponas. 
gob. »o6, 540. g^ Where he levies money upon a ^fieri facias^ the 
430. Iiut?3i' plaintiff may have an a£lion of debt againit him for the 
March 13. money, bccaufe it was received by him to the plaintiff's 
wh^te le^' ufe, and the defendant is difcharged of it \ and it lies 
inaiie]^by\Tfa. again ft his executors, • if he die, for this is not like an 
the pwty may efcapc, which is a wrong done by the iheriff himfelf, but 
5ebt^ail!ftWi^ it is founded on a duty due and owing by the iheriff, 
Vidc?Saik. 1%, which (hall furvive and charge his executors. 
Cra£rizift»i3. 7. The king appointed a iheriff, and afterwards a 
Mordint'a cafe, fearony dcfccndcd on him bv the death of his father, his 
n^^dctermhiebr oiBce dofh net determine, out he continues iheriff not^- 
the defcent of a withftanding he is a baron and peer of the realm, 

hanmy* 
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I, 'THIS \%JludioJa voluntas emendi vel vendcndi Jpiritualia^ 
^ . vel fpiritualibus annepca^ and in the following cafes 

may be feen what x^Jimony^ and what is not. 
a Vent. 39. 2. In a fpecial verdi£t in ejedmcnt, the cafe w;is : An 

Skin. 90. 3 Uf . ufurpaiion was made, and a quart impcdit brought againft 
Campu'^iicBm- ^^ incumbent, and pending that writ the plaintiff fold 
bent 63. the perpetual advowfon to W.R., and the jury found. 

Pending a qoare ^f,^^ i^ v;as*with intention that H. CJhouid be prcfinted after 



plamtift'fold the ^^^^ ufurper was removed^ and accordingly he was prefented, 
perpetual advow. inftituted, and inducted j the plaintiff fuppofing the pre- 
footoW. with fentation to be void, got the hiu£s titles upon which he 

an intention that . * P _ . t^ , '. r . . _ 



H.fhooidbepre. was admitted and induced, and brought his eje£^ment 

felted, it if fi- againft the defendant, and had judgment ; for, per Cu^ 

^r' n rianif the defendant was in hyjtmony, 

[3^4 J * 3. In a tfuare impedit^ the plaintiff fet forth the fta- 

3* I*"*' *Vj' tutc againft ^mony, and that Ttornden was a benefice 

% Ltttwl 10R9. with cure, ^ich being void, a fimoniacal agreement was 

The King v. made with the mother of the patron, who was an infant^ 

i6*i°c6. ^Thc' *"^ ^"^ CreWf that the in/ant ihould prefent Crrcc;, and 

parronwastnift. that in confideration thereof he ihould pay to her 250/., 

ianr,aDda%aMn* {5*^. The defendant pleaded in abatement, that he claimed 

JJjf JJfSnSih' nothing m the bcoeficcj but upon Ac prefcatation of the 

bis motber, bt infant 



hifani W. W. ^hp is not named and made defendant 1 (tlKififi«t)inta 
«nd upon a demurrer, to this plea,- k was adjuc^^ed, that ^ ^ "f^ ^ 
where the riffht of die patron is not to be direft^ by the ^^''^'"P** 
judgment, there he need not be named in the writ ; now 
in this cafe there was no complaint againft the patron, 
for it was not he, but the fimomft, who is the difturber, 
and dierefore he need not be made a defenc^t. 

4. In the laft cafe the ftatute againft fimony is re* 
cited, but in the following cafe it is not : 

^ In a quart impedit againft tlie ordinary^ patron^ and 1 Lntw. 1093. 
incumbent^ to prcfcnt to the church, (5*f., fetting forth, 2l^j|P^J^ 
that it is a benefice with cure, Istc. and that in x68i it aite.^ ^m 
became void by the death of the incumbent, &r. then impedit food, 
he fcts forth, that during the avoidance diere was a Jimo^ ^^^^ ^^ 
fiiacal agreement bjr which the prefent incumbent was l^^i^Uutii 
prefented, i^c. The bifliop pleads, that he claims no* m^mi. 
thing but as ordinary ; the patron demurred to the decla- 
ration, and the incumbent pleaded, that he was parfin 
imparfinee^ upon the prefentation of the other defendant,* 
the patron, and traverfed the iimoniacal agreement \ the 
plaintiff replied, and prayed judgment againft the. ordi« 
nary, and took ifiue upon the traverfe of fimony, and 
joiyied in demurrer with the patron ; and it was obje£ied 
againft the declaration, that tYitJlattae againft ftmony vuts 
mt recited therein^ for fo are all the precedents : ied per 
Ctffriami non allocatur. 

5. Error to reverfe a judgment In a fuare impedit ^ sia. %%^ 
where he king had recovered upon a ftmomacal agreenunt^ * ^^^^ ***♦• *• 
which was, that a friend of the clerk ihould give W. R. ^l^^^' 
fo much money to procure him to be prefented, and that nor the derk 
he was prcknted ficuridam agreamenttiro pr^edi^.g the error ^" ^^ *'^*°i^ 
affigned was, that neither the patron or the clert knew ■°y"*"^^ 
any thing of giving the money ; Sed per Curiam^ He was 

Jimaniace protnotus^ for being prefented fecundum agrea^ 
mentum pradiH.^ is a good averment of a fimoniacal pro« 
motion. 

6. In a quare impedit^ the plaintiff fet forth, that he 3 ttf, 337. 
bad granted the next avoidance to A, that the church ^'*^^,|,^ 
became void \ * and then he fets forth the fUtute made ^bc LJaao 
againft jffTMiiy, and during the avoidance a corrupt agree- notice of the cor^ 
ment was made between one Richards and the grantee of J^^^nT^wId 
die next avoidance, that he (hould prefent one Hide^ who thegnoeeeWtfit 
was prefented accordingly, which by virtue of the itatute aextavoidtnceM 
was void, Isfc.s the defendant, Hide^ pleads with a ^*v- I«^ •»*»«• 
Ration to the agreement, and that he had no notice I 3^5 J 
thereof; and upon a demurrer to this plea it was adjudged 

againft the incumbent Hide^ becaufe notice in this cafQ 
is not material, by reafoa of the difficulty of proving it 1 
it is the corrupt agreement which makes the %nony, though 
the incwmbent might have no notice of it. 

X4 ^ Debt 
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3 C«iiiK. 394* 7* Debt upon bond, conditioned U rfftgn upon requejli 

' !cb * i^r ^'^^ defendant pleads, that he did refign according to the 

tfa^h'iss'.. tx)ndition of the laid bond, upon which they were at 

Wood's inft. ifliie, and the jury found for the plaintiff ^ and upon a 

J57- »j^^- writ of error brought in B. R. it was affigned for error, 

375! 3 Mod. that this bond was void, becaufe it was made upon a 
397. Sid. 387. iimoniacal agreement : Sid per Curiam, the judgment 

xcfign upoa fe^oeft, good- ' 

{a) In Peeii V. Lord Carlfjle, Sfr, If it bai not been over-raled in tte 

227. the Court held thii point to be cafe of the biOiop qf Lorn/on v. FjUk^, 

fo deafly fetded> that they would not in Dom. Proc, f 
perinit it to be argued. Tamen qtugre. 



^Unt^er. 



In capital of- I. f^ASEf Isfc. for thcfc words : * Nutta/, noho tvas Scrfo- 

feocca, aaioa- . v> foon Smith'/ cUrif is a knave and a rogne^ and I nviil 

•*Ra m. 17. P^^'^ ^^> *"^ ^^ ^* ^" Newgate for counterfeiting the king's 

Vide xWiif. 300. band andfeai^ and will be hanged for it, alienable. 

Kaym. 33. 2. Cafc for thcfc words : Thon hafljlo/e our beesj ( itmuenda^ 

Vide I Roil. $1, ^ ft^k of bees,) and thou art a thief: after a vcrdid for 

«»» 7o» jjjg plaintiff> it was moved in arreft of judgment, that 

felony cannot be committed of bees^ bccaufc they arc ferj: 

nature: Sed per Curiam^ The fubfequent words, viz. 

Thou art a thief (hew, tliat the dealing was of fbcli hees 

of which felony may be committed, and fo adionable. 

1 Vent. T71. •. 3^ Cafet t5'c. He is a clipper and a coiner; after a vcr- 

» Lev. 5'. dl£k for the plaintiff, it was moved in arreit of jtadgincm, 

a Jon. a.35. jj^gj ^j^g words did not charge the plaintiff with dipping or 

coining money^ for they may be applied to many otWr 

r ^26 1 things; but adjudged. ad ionable, for it muil be intended) 

that he meant clipping of nwney^ and in that fcufe it is 

ufualiy underftood. 

tncapitalofftnces 4. Cafc, ts^f. He picbed my pocket againjl my vnll s hc 

i^c aaioaat>ie. is ;i pici-pociet, not aAionable, becaufe tlie words do not 

t Vent. »i3. injpiy that he was guilty of felony. 

I Ven^. 323* 5. Cafe, he would have given Dean miney to rot Gold- 

ft Lcv..ac5. j^g»j ^yj^ and he did rob the ioufe, after a vcrdift for the 

plaintiff it was infifted in aneft of judgment, that the firft 

part of the fentence imports only an inclination to rob, 

. and the fubfequent words fiire relative to the firft i for the 

word hi muft .refer to the laft ahtecede^nt, which w»s 

JDcon^ fo no charge on t^ plaintiff: Sed per Curiam^ The 

^ords 
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-^jnvds may be thus eonftrued, that the platntifFgave Dean 
mosey to rob the houfe, and he refuting, the plabttiflF 
himfelf robbed the houfe. 

6. Cafe, &r. for thefe words : He irok my beufe like a % Veat 17a. 
tUif* Upon not guilty pleaded, the plaintiff had a verdifl-: 
Sea fer Curiam^ in arrcft of judgment the words are not 
a£]kioaab]e. 

7* Cafe for thefe words fpoken of a irekerj and of his Wprdtortndcf. 

profeiBon : He is a cbeatinr knave, he hath cheated me wifb ?***^f*^.. 
./. r»>».*ii ly L . Ri3fm.62. Vide 

irafi money : Per Curiam^ to call a trade/man a cheat gene- ^ Salk. 694. 

rally, is not a£lionable, unlefs the words are fpoken of 

his trade. 

8. Cafe, Is^c. brought by a merchant for thefe words, Raym. 207. 
there being a communication of him, the defendant faid : 

I believe all is not well with Daniel Vivian^ there are many 
merchartts who have lately failed g and I expert no otherwjfe 
of Daniel Fivian, a£iionable. 

9. Cafe, {jTr. by a mercer, for thefe words : Thou art R«yni. 1B9. 
a cheating knave and a rogue ; after a verdi£i for the plain- * ]^^,\^^ 
tiff the judgment was itayed, becaufe there was no eollo-- 

quium laid of his trade. 

10. Cafe, l^c. by a merchant, for thefe words: Aujlin Raym. \%^ 
Drake is broke, he is a beggarly fellow, and not nvorth a groat, ^^t\^^^ ^ 
and not able to paj bis debts ; after ^ verdiA for the plaintiff, ' "' ^^ 
it was moved, that the words are not adionable, for he 
maybe an honeft man, and not worth a groat \ and it is 

no crime to be a beggarly fellow \ for it may be a mis- 
fortune) and no fault : But per Curiam, to fay he is not 
e^Utopayhisdebti, is adionable* 

1 1 '. Cafe, in which the plaintiff declared, that he is Raym. 231, ^ 
a keeper of a livery^aUe, and of BelUSavage Inn ; and that 
the defendant had other (tables there ; and that fT. R. [ 3^7 ] 
coming tliither with a waggon, inquired of the defendant 
which was BelUSavage InnT who replied, this is Bcil- 
Savage Inn } deal not with Southam, (the plaintiff,) for he 
is broke, and there is neither intertainment for man or horfe. . 
After a verdid for the plaintiff and great damages, the 
judgment was affirmed. 

12* Cafe, tfr. in which the plaintiff declared, that xycnt.263.- 
there being a communication of his trade, the defendant 
faid : He is a cheating knave, and keeps afalfe book, with 
which he hath cheated the country, a£lionable i for thouigh 
cheating knave is not adionable, though a colloquium was 
laid of his trade, yet it is aAionable to {zy he keeps falfe 
bpo^Si for tradefmens' books are often given in evidence} 
therefore they muft not be falfe. 

13. Cafe, (5*r. by a draper, for thefe words : tou are Wordt fpofe of 
a cheating fello^v, and keep afalfe hook ; the plaintiff had a 2i^"hiL"** » 
Judgment, but it was fet afidc, becaufe he had not alleged fswnd 307% 
any colloquium of his trade \ for to fay a man is a cheating 

fellow^ 
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^im/y it doth not follow that he is fo in his fradr, lot he 
may cbeat at ^amng^ and the words being general^ may as 
well be apphed to that as to his trades aad to kc^ a 
faye boot, doth not imply that he kept ^falfe Mt^toot^ for 
he might keep a book which iBfayi printed. 

14. Cafe, Uc. for thefe words fpoken of a £fiitter^ 
wherein the plaintiff declared, that he, difcourfing with 
one I/kif a&ed him of whom he bought ofua viu ? who 
replied, of Mr. Godfrey, (the plaintiff*,) then the defendant 
faid. He is a variety he bath fupprefid bis hrotbefj tmUio 
eoxen and deceive men of their legacies, I will make him ery 
Peccavi on his knees, isfc, not a£tionabie, becaufe thofe 
words do not relate to his trade. 
Harar. t. « Lev* 15. Cafe, i^c. foT thefe woids, Qiotkett of a merchant. 
Vide many cafes ^^ ^^^ " cheating rogue, and a runagate rogve, Aba a 
tothe fameef- verdi£l for the plaintiff, it was adjudged not a£tionabIe, for 
to fay generally, that a man is a cheater, is not afitonaUe, 
nnlefs there is a colloquium of his trade or profcifion, wUch 
was not done in this cafe* 

1 6. Cafe for thefe words, fpoken of a voatchnnater : He 
is a bungler J and knows not how to make a good piece of work. 
After a verdid for the plaintiff, adjudged not adionaUe, be- 
caufe the words are indifferent, and have no relation to 
his trade {a)', it is true, in this cafe the jury found that 
the plaintiff was a watch-maker j and if the words had 
been, he knows not bow to make a good watch, it bad been 
ofHonable* 

1 7. * Cafe, {s'r. for faying, that^r is as'mucb a man 
as I am ; fhe is an hermaphrodite : fpoken of a woman who 
taught girls to dance, not a£lionable : for it is no fcaudal 
to her profeffton to fay, that ibe is an hermaphrodite, be- 
caufe men ufually teach young women to dance. 

18. Cafe, (sTr. in which the plaintiff declared, that 
he was bred to the law, and praflifed it, and that the 
defendant MTote a letter to A. C. his cKent, that he, (the 
p]:)intifF,) would give vexatious and ill cotenfel, and JHr up a 
fuit ; and would milk her purfe, and fill his own large pockets \ 

aclionable by three judges, contra Vaughan, Ch. Juft. 

19. Cafe againll an attorney for thefe words i He is a 
cheating knave, and not fit to be an attorney s adionable, be- 
caufe faying he was not fit to be an attorney, fhews, that 
the preceding words, (viz.) cheating knave, mult necef- 
farily refer to his profeflion as an attopiey. 

ao. Cafe by an attorney, in which he laid a colloquium' 
of his profeffion, and of him ; and that the defendant faid^ 
in the hearing of feveral people, Thou canfi not read a de* 
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"^oids fpdke of 
men of pvofef • 
fions, aOionable. 
ft Vent. 28. 
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I Lev. 297. 
Raym. 196. 

Vide I Sid. 327.- 
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{a) %. Whether, after verdift, the 
Courts woald not now hold the words 
to mean—*' work in his ufual bufi- 



nets." Thai is certainly the idea 
which would be conveyed to the ouacl 
on hearing fuch words fpoken. 
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dKrathns by rcafcm whereof, T. P. and W. 2?., who were > Mod, ay*, 
fonneriy hi* clients, dcfcrtcd him. Upon not guilty »^*»**9>* 
pleaded, the plaintiff had a verdiA -, and upon a motion 
in aneft of judgment, die words were held aAionahle. 

ax. Cafe, £5V. for thefe words fpoken of an attorney Worfiofpio* 
of B. /?••• Tou wrt a knave an record^ and afirgefj hiove i ^^SiL'^pSd* 
sot adionable, as reported by Palmer. ^i, poph. ,77. Latch. »o. 

22. Cafe, btc. in which the plaintiff declared, that i Lar.xi5,s$o. 
he is a mercer^ and that the defendant fpoke thefi: words : ^*Tn S7» i^- 
Thou art a cbeaimg''knAve and a rogue. A£tcr a vcrdi£l for a Cio. H't^TS* 
the plaintiff, it was moved in amft of judgment^ diat 
here was no colloquium laid (fins trxide^ and for this reafon 
the judgment was fet afide. In ancient times it was the 
conftant courfe to lay a * colloquium in dedaratiotts (or •lUfm.lla. 
words ; and it was a doubt whether it was good without 
it, till the cafe of Smiti and JFard, in 2 Cro.; but fince 
that cafe it hath been held fufficient to allege, that the 
words were fpoken de querente^ and de artefim^ which alle- 
gation (hall fupply the colloquium {a). 



{a) Mr. Kyd, in a note to the 3d 
edition of CffM.D/f. vol. i. p. 273^« 
obfcrves. that there is no branch of the 
law in which the decided cafes are fo 
contradiAory to each other, and the 
dec'tfions fo frequently irreconcileable 
with the avowed principles on which 
they are faid to be foanded, as the ac- 
tion on the cafe for words ; many of 
the cafes cited ^m the cdd aathors 
are certainly not law ; what words are 
adionabIe» or not« will be more fatis- 
fadlorily determined by an accurate 
application of the general principles 
on which fach adions depend, than by 
a reference to adjudged cafes» efpe- 
cially thofe in the more ancient au* 
Ihort. Fide the cafe of Omjlow ▼• 



Hcnuf 3 Wilf. 177., where the prin^ 
ciples are well exp^dned and iUuftrafied 
by the Chief Juftice. In the cafe of 
Ld. Tovjufend v. Hughes ^ die role hud 
dbwn by the Court was, that words 
fliould not be conilrued either in a 
rigid or mild fenfe ; bat, according to 
their genuine and natural meaning, 
and agreeable to the common nnder-* 
landing of all men. a Mod* 151. 
I Mod. 23a. Freem, 210. Tothefeme 
effed it is faid, per Curiam^ in the cafe 
of Gardener v. /ffwaioTf 4 Bac, M^ 
C07. that the fame nioety is not, as 
heretofore, obferved in cooftrubg^ 
words ; for the rule now adhered to 
by all the Courts is, to undeHfamd 
them in their ufual and obvious fenfir* 



il^tatute. 



[329] 



I. INFORMATION for importing twenty patatos of Htrdr. »o. . 
'■' tdaeco in a ¥cffel, not belonging to the people of this ^^^^^^j^* 
ta^vosi contra formamflaiuti. After a verdi^ for the in- themoftmaterijl 
lormer. the judgment was fet afidc j bccaufc, by the fta- paitofa ftttutc. 



329 ®tatute» * 

fontra formam tutc, thc ^W/ m///? 3fi;;^ to the people of this nation ; and It 
ftiruti, wiflnot {3 ^qx. averred that the tobacco thus imported did belong 10 
s. p. Sid!\oV. ^'^^ people of this nation, for it is that which makes the 
Hard. 05. forfeiture, and it is none if imported in a foreign veficf, 
I Show. 210, jinj ]yj foreigners {nnd the goods hibtig to fpreignersy^ and 
%^i\ *"'* *^^ concluGon contra forfnam Jiatutl^ will not help in this 
cafe, becaufe the omiffion is in the moft material part of 
the ftatute which creates the offence^ and which ought to 
be ftri£lly purfued (^i). 
t Vent. 15. .2. The defendant was indt£^ed for felling ale in Uack 
Sil°!K)ot Where P°^* ^^^ marked* and this indidment did not conclude 
the omiffioB of contra formom JlaiutL Std per Curiamj \x n goo^ vnxhoMi 
contra formam fuch conclufion, bccaufe the common law appoints, that 
ftatutiwiH^t jjj nicafures ihould be juft; therefore to fell Icfs than 
meafure, is an offence at common law, and this circum- 
ftance of marking the meafure is only added by the fta- 
tute (^). 
I Vent. 43. • 3. Infirmaiiw Jir s riotf and conchided, contra jformam 

*Hwk*I'r! .^^''''' ^3^" ^'^ **^^'' * ^^^'^ ^^^ *^ informer, it was 
^.•jQ^c.^^y moved in arreft of judgment, that the information was 
f. 115. c. 30. ill, becaufe it concluded contr(^ formam Jtatuti ; whereas, 
^hwtf^con^ ^^^ ftatute doth not make the offcnce, but appoints juftices 
dufioocomra of the pcacc, upon complaint, that there is a r^ot, tq 
formam ftatuii yicw and fccotd the fame, and in what manner tq punifti 
r^euijr. ^^^ rioters. Ha/e *, Ch, Juft. of opinion, that this being 

an o6Fence at common law, and mentioned in this ftatute, 
therefore the information was Well concluded contra Jbrmam 
^atutis but the other judges were againft him(r). 
« Salk. JO?. 4. Adjudged, That where an offence is created by a 

Mol^VelT*"*^ ftatute, which was not an offence at common law, and if 
made by a fta- that ftatute gives an a6iion td the prcfecutor, in fuch cafe 
tute, andapu- hc muft fticw in his declaration, that the defendant is 
tiM'"w«'*»*Ae w**^" *^^ ^^^ qualifications and defcriptions of that fta- 
frofecutor, he tute, othcrwifc tlie a£tion will not lie; but where the 
muft brifls him- penalty is given to the kinc, it is fuf&cient to fay contra 

the aft. Vide K. v. Baxicr, s T. R. M. 179*. 

{a) If this is a cafe under the na- meafure* but only in pots not marked* 
ligation ad, it is clearly millaced ; the acircumllance or.ly required by Oatutc. 
penalty attaching on foreign property (r) The opinion of the three Judges 
in the Yt{it\» not in the goods. is over-ralea in many cafes, int, «/, 

(l) ^ If this can be law ? the* K. v. Mathe^s^ 5 7*. K. i6a. 
olTence ftated is not felling lefs than 
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J Lev. no 
3;r>. a Salic 



5. Piatt verfus Hill- 
[Mich. 10 Will. 3. i;.d.Raym.38i. S.C.] 



S»«i. pER Holt^ Ch. Juft,, Wjicrc the plainllff mi/recites ^ 
-« T>. ^\ private aH of parliament, and the judgment demurs* to 

^nw z 6. ' the dcclaratioib judgment Oxm be given for the plamutt, 

(0^ 



for it (hall be taken to be as it is plcaHi^d, becaufc| by the UcHt 66i 
demurrer, it b eonfefled to be fo ; therefore, if the de- ^^^^^l' 
fcndant will take advantage of a mi/recital of an a£k of fendaiatViU uke 
parliament, he mud pkad/tir/ titl reinrJ, or allege, that advantage of a 
it is farther cnaded fo and fo, isTc. ^'^^'"^1 *"' 

inuit not Qcniurf 
but pkatf Bill tid itcord. SeepofteaS» contjra. Vtdt Do«g. 95. n. 41.' 

6. Flower ver/us Parker. 

[Mich. 5 Anns.] ; 

^H£ defendant was taken bv proce(s of the Court of juftlcei,acc.hive 

* JB.jR., and now prayed the benefit of being difcbarsred "* Mt^onty* »f 

>•> I' ifi ri>/*f ? thedefeadaatiirai 

upon common bail according to the ftatute for duchargmg ^^ \^ caftody 
poor prifoners, (hewing the ctriificatt of the gaoler, and fuck a da/, 
the adjudication of the juftices. Et per Curiam^ The 
juftices have no authority, unlefs the defendant was ac* 
tually in cudody on fuch a day i for a bare being within 
the rules will not.be fufficient ; and this Court will eta- 
mine the truth of it, notwithftanding this ctrftficate and 
^judication. 

7. Winter verjiis Price. 

[Mich. 5 Annae, B.R.] 

^H£ defendant PriiT/, being indebted to Winter in a Jufticet caonot 

* bond of 180/-, conditioned to pav 90/. and intereft f^**"'5'iiP"' 
Qn fuch a day, was arretted, and difcharged by the juf- ,2ope.'than tool! 
tices, upon the ftatute of poor prifoners, upon common to one man. 
bail Sed per Curiam^ There being ao /. due for intereft 

sH the time that ftatute was made, by confequence he. 
owed at that time more than 100/., and therefore the 
juftices could not lawfully difcharge him ; fo their order 
^^ made void. 

8. In Piatt and HilPs cafe before mentioned, it was s Salk. 566* 
held per Holt ^ Ch. Juft., That if a man mifrccites a general \^ **^ *• 
JlatuUf the other fidcr cnnnot plead nul tiel record^ but muft i Lur^^i4ow 
demur : And then if the mtfrecital was of fubftance, and 3 ^«^- 647* 
the partv upon reciting it concludes, vigorejlatuti pred-^ or J^^q^,^', l^*^] 
contra jermam Jiatuti pred\ it is naught} but if he con- 140. Anteas/ 
elude contra formam jlatut* in hujufmodi cafu edit^ or the Where a man 

other fide muft demur, but not if he mifrecitea a privau lUtute* 

. 9. It is a fafe way in pleading to fet out, that a par- [ 33^ 1 
liament was held generally %n fuch a sear of the king, with- ' ^'*"^* 5» 
out de(cending to particulars as to the day and month ; as piejding^a 'la- 
for inftance, aftio non quia dicit quodinjlatuto in parltamento tute. i \a. 
domini JVillielmi nuper regis Anglic tertii apud Wejlm, anno Raym. 210.^ 
regnk fui mm tenf edit inter alia ordinatum fuit author itate ]^^^^\ h\w|c. 



35t l&nit of CeofC an» ^tblcetf. 

f o. Milb t^f/ySr/ Wilkxns. 

[Mich. 2 Amun.] 

«S4k. 609. &C. jN /rfi^ for Caking fcvctal^bMXt the defendant juftified 

^SxZ^Ui^ ^^^^^ *^ ftatute I Tfac. i. cap. 12., intitled an afl:, ffc, 

dde^^'aa but miftook one word in the tkUf and upon a demurrer 

seated. 6 Mod. to this plea it was urged, that the title is no part of the 

• Httd^' tu' *^ 5 *"* *** '^y *^ opinion of ♦ HaU, Cb. Baron^ an aft 

' ^ of parliament may be good without a title : SeJ per Hcif, 

Chief Juftice, though the title k no pan of the a^ na 

more than t^ preamble, or the title of a book is part of 

a book ; yet, where the juftification is tied to the z£t de^ 

fcribed, and if there is no fuch a£b» the juftification matt 

be ill; it is true, in pleading it is not necdTary to fee 

forth the title of the a£b, for it is fufficicnt generally ta 

fiiy, quod inadHtatum fuit\ but if a title is fet fovch, it t& 

better to do it in Latin dian in Engli/L Judgment waa 

given for the plaintiff. 

Htrd.105.1S1d. I,, Information on the ftatute 35 H. 8, c^p. 17., for 

Whcreth^wn- gi'^^bbing up wood contra formam fiatuti^ fie. Afbsr a 

ciofioa coooa vcrdiA for the plaintiff it was objc£led in arreft of judg- 

ibroitm ftatud mgnt, that this information was not good, becaufe it did 

A^tM I. s!'p. not fet forth that the wood was grooving at the time the oB 

modi I as upon the ftatute 5 El\%. for exercifing a tradt 

CamK. sSS. not being an apprentice to it for fevea years, it muft be 

I ShBif. »io, alleged that it was a trade ufed at the time of that aft made» 

%t\. % saik.6r r; ^^ ^^^ ^j^j^ rcafon the judgment was fet afide iit is tnie, thit' 

information concludes contra formamjiotuti^ but that will not 

help, becaufe thofe words are no part of the caft ; thev ave 

only a conclufion upon the premifes, infui&ciently fet K>rth« 



[ zi'i' ] $utt of Court atm ^erlstce^* 



Of fak real tod 
fiiit ftrtice. 



!• 'THERE arc two forts ol fuits^ {viz.) fuii reid and 
* fuit fervice: the firft is by common law and of 
common right, for it is that attendance which men owe to 
tourns and to county courts^ and the law obliges them to 
this fervice in refpeA of their commorancy, diat there 
may be no w^nt of jurors to do the bufinefsof thofe courts ; 
therefore, he who makes default, and doth riot appear 
s Salk. uu ^c^» *• ^0 ^ amerced ; the noiUity are ezcufed by the 
aXiift.'tsi.* ftatute of Marlbridge^ cap. lo^ now by the ftatute of 

13 . MerioHp 



Mnrtoitt cap* lo.} a man may do this fuit by attormy; but 
if the Jberijf^s toum is hefd out of tbw hundred vberc the 
party Eresi then, in fuch cafe^ ne is excufed by the (U* 
tute of MarBriJge afbrcfaid. 

2. Staifirvice is in refped of the tenure j and it is due Suit femcc U 
by nfervation : therefore, for this, as well as for all other ^'^^^^^' 
fernces by which lands are held, the lord may di/lrain^ if 

there i$ a default in the tenant ; and zsfuH real is due to 

fuch courts which are of public inftitution, {viz.) to the 

county courts and toums, fo ibis/uit firvice is due to the aSalk. (04. 

courts of private per/ons^ as to courts-baron of particular J ^'^*'* 

lords of manors ; and though the fuitors are judges, yet 

they may do their fenrices by attorney. 

3. in trej^fsy the defendant pleads, that his father sLvtw. i36€. 
being feifed of certain lands, demifed them by indenture ^?*^' '^s* 
to ^t, habendum to him and to his executors and affiens for ^"*^ ^* 57- 
ninety-nine years, if the faid A. and B, ihotdd fo long x saik. 356. 
lire ; reddendum^ after the death of the faid A. and J9., his ^^^ >2i* 

•f their beft beaft, or 40/, in lieu thereof : Provifo, that no \ gjj^ *H', 
heriot ihall be paid upon the death of JB., living^., then Cio. Car.160. 
-A died, and afterwards A died, whereupon the plaintiff J<«" Be- 
having Ae revcrfion by defcent, diftrained a gelding; but Lue^/itJ;. 
in the pleading it did not appear, that the diftrefs was 
taken on the premijfes : Et per Curiam^ This is a herioi 
fervicc^ being referved upon a leafe ; and in that cafe there 
being a rererfion, this is a fcrvice incident to it, and there- 
fore miift be referved payable during the term \- but where 
a tenant in fee holds of his lord by heriot fervice^ fuch fer- 
vice b incident to the tenure^ which is ancient, and muft 
be fuppofed to be before ^he ftatute quia emptores^ tifr., and 
thefe are feifable by the lord, either on, or out of the 
lands \ but this being a heriot fervice by refervation, and F ^^ t 1 
not due till poft mortem A. there can be no reverfion when 
it became due. 



i^ttperfeDea0« 




but it is otherwife if a lefs time intervene^ or if the writ- ' Vent. 2(6. 
of error he ittumed before the prorogation. ^*? ■ **?« «f 

* ^ error in parlit^ 

mcnt U Mibperftdos. i Mo4. ic6t iVent. 100, a66i 3 Mod. 125. 2 Leon. xio. Biia^ 

a. Writ 
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t Vent. s6& 



*Le^. 38. Writ 
of error coram 
Tobit refidcn' is 
ao Aiperrcdeat. 

5 Mpd. £30. 
Str. 949. 

* AttJ 6ugbt to he 
hronfrht upon and 
rtatt all the pre 
eea/mviln the 

.Excbtqvar'' 
€hamhau 
Sid. 236. Rajmi- 
100; I Lev. 1 53. 

1 Vent. 34. 
Writ of error in 
the Exchequer- ' 
cbamber is no 
Ibperfedeat to an 
«aion of debt on 

• Jutfgmentln 
B. R. Vide 

2 Term Rep. 
«43* 

1 Vent. 255. 
Wlierea wrttof 
error it no foper- 
fedeaa* 

[334] 



dttjierfititiouit Utt 

. 2. Writ rf error upon, a )a4gment iaB.R* take&oo^ 
and tefte 1 Jsavemk.^ ret^niable I N^vemier prox'^ and a 
mittimus indorfed on the roll ;. in B, R. it was held, that 
the record ftill remained in B» R.p to all purpofes, and 
that execution might be -uken out^ for the ftnit of error 
was Xiojuperfedeasn 

3. Writ^ of error Jm the Excheqtier'<hamher^ upon a 
judgment in A 22., ana error in fail afftgncd^ wbicii not 
being aflignable there, that Court affirmed the judgmeni 
of By R.f and the record of affirmation being tranfmitted 
into B, R.i the plaiiitifF brpught another writ of error 
there coram vobis refidet!^ and moved, that upon putting 
m 'bail it might be a fuperfedeas to the execution : &ei 

perCuriamf. It. was hot .allowed, becaufe the judgment 
beln^a&rmed in the Exchec^uer-chamber, tra^ in rem 
Judicatamfi^' . 

4. Judgment againft W, R. in B* i2., and a writ of 
error brought in the Exchequer-cbamhir s afterwards the 
plaintiff brought an adipn of debt on that judgment^ 
and the defendant pleaded nul tiel record: and upon a de* 
murrer, this was adjudged an ill plea, becaufe the writ 
of error is no fuperfedeas to the aflion of debt on the juig^ 
mentj but only to the execution upon thatju^menti befi4es» 
the record is not removed by the writ of error, but only 
the tranfcript. 

5. .Adjudged, that where a writ of error is notjhewn 
to the other party J or allowed by the cUrky by his indorfing 
irecepi upon it within four days, (which is allowed as a 
convenient time for putting in bail, according to the fta« 
tute,) it is no fuperfedeas : Hkewife, if, before the writ of 
error alIow;ed, the IheriiF returns feri feci, or ^and} non 
inveni emptores, that in fuch cafe the execution {hall not 
be fet afide. 



^upeT0ttiott0 Mit, 



1 1 Ed. 6. 
cap. 14. 

ft Vera. 166, 



X Rep. 23. 

Porter'i cafe* 



I. A LL fuperftitious ufcs arc' void, and given to the 
^ king by the ftatute f of Ed, 6., winch extends 
' only to fucb^ ufes as Were made before ^t i}me, fy 
that all fuperdicious ufes fince that ftatute*. was made, 
though they are void, yet they au not f^^cfaited to the 
king* ... 

2, Whatever ufe is devifed or given to any |ierfon or 
company, and which is not a charitable or good ufe In tne 

eye 



©upetftitiouiBf are. 334 

eye of the common /aw, or within the ftatute 43 EHz., 43 EKx. cap. 4. 
fccms to be a void ufc, and of no effeft within the fta- a3H.8.c«p.io. 
tute 23 //. 8. 

3. The King and Queen verfi/s Poriington 

Isf ar. 

[Mich. 4WiU.3. B,R.] 

tN eje£lment by the heir at law againfl: the devifee) the iSailci 61.5.0. 
-* cafe upon evidence was, that the defendants were* ^***** f" ■^'" 
Roman Catholics, and that one of them did recommend iS'iowed to'dcfeac 
fuch a prieft to be confeffor to the teftatrix, who per- awUL 
fuaded her (he' could not be faved, unlefs (he devlfed her 
eftate to God and his Saints, and that the defendant was 
an abbe/s in France, and joining with the confeflbr in the 
fame delufive perfuafionsi prevailed with the teftatrix to 
dcvife her eftate to her, and this was urged to be evi- 
dence of a fuperftitious ufe ; but the Court was of opi- J 
nion, that this being an abfolute devife« and no trujl de- 
clared or appearing upon the face of the will itfelf, no 
fuch averment could be made or admitted, for if the law - i 
will not allow an averment to /upply a will, a fortiori, there 
can be none to defeat it : Et per Holt, Ch. Juft. The ftat. 
23 H, 8. makes fuch ufes void, but doth not give them to 
the king, and the ftatute i Ed, 6. gives them to the king, 
but doth not extend to future ufes made after that ftatute ; 
and that it might be convenient for the heir at law to fcek 
his remedy in parliamentj according to the cafe in Moor 
784* quod vide. 

4. • FeofFment to the ufe of his laft will ; then the * Sid.- 13, 54, 
teftator devifed his lands to the Dean of Newark for an ^.'^^V\*^''' 

... t f r t f • /T / miction w to m 

ohtt, and the retidue to pay a chantry fne/t 'ji, per annum fjperfttiious uie. 

during the life of his wife, and of his fijler Edith, to chant * j" -5 'j c 1 

for h'ufoul, lie, and after the death of his wife and fifter, 

then to perform divine fervice for 99 years, and after- • j 

wards to be fold, and the money to oe diftributed to Vide 4 Co. 109. 

charitable ufes for the aforef aid fouls. The feofFees made 

a feoffment accordingly for 99 years, rendering 7/, per 

annum to the chantry prieft ; then came the ftatute i Ed 6* 

concerning chantries, and the queftion was, Whether the 

fce-fimple or the leafe only was forfeited to the king ? 

Et per Curiam, The fce-fimple is forfeited ; for by the 

iirft feoffment and the will all was limited to fuperftitious 

ufes. 



Vol. m. 
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Of Eftates-tail, and of Leafes, t^c. made by 
Tenants in Tail. 



I. Sitnohds ver/ui Cudmore. 
[Hill. iWffl.j, Rot. 743] 

• I Sa^k. r»«. nrHiS cafe is reported in • i SalL^ but more dearly 

Where a ic^fc 1 here, {viz. ) A. vjas tenant for ten years in poffeffion; 

teMnt^^Millli ^^^ remainder was to B, in tail, who had likcwifc the re- 

fliau bind the verfioa in fee expeflant, upon the cletermination df the 

ifluc leafe for ten years, and being feifed of both thefe eftates^ 

he made a leafe for years to commence at a day to come ; 

but before tliat day came he died ; then the iffue in tail 

levied a fine, and declared the ufes thereof to himfelf and 

his heirs ; the leafe for ten years expired, and then the 

future leflee entered, and was in poiTeflion by virtue of 

r '7^6 1 ^^^ ^^'<^f^ made to him by the tenant ih tail, upon whom 

the idue in tail entered, and the queftion was. Whether 

he was bound by this future teaje f 

In arguing this cafe it was held, that where tenant in 
tail makes a leafe to commence in pr^fenti, it is yiolable 
by his death \ but if he makes it to commence in fiitur^ 
(as in this cafe he had done^, (viz.) if it be to commence 
after his death, it is void, becaufe it is not derived out 
of his own eftate and poflei&on, but out of the efliate of 
tlie iiTue in tail, which is paramount per fortnam doni; fo 
if tenant in tail makes a leafe to commence at a day to 
come, and dies before the day come, the leafe is void, 
and the leH'ee is a trefpaficr if he enter, becaufe the lef- 
fee had no eftate or intereft in the land, but only an in^ 
terefe termini till a^ual entry, and the iflue in tail had a 
title paramount and precedent to tliat of the leflee, which 
cannot be avoided. But per Curiam, In tlie principal 
cafe the leafe is not void but voidable by the iflue in tail^ 
and that only in rctpcSt of the eftate-tail; and therefore 
fince this leafe ifTued out of all the intereft and eftatcs 
which the lefTor had, (viz,) as well out of the reverfioa 
in fee, as the eftate*tail, and fmce the eflate-tail is novr 
extinguiilied by this fine, which liath now turned all into 
4 an 



&n Entire fee-CmpIc, it hath thereby inade the eftate tui-« 
avoidabijr fubjc(2 to this leafe (a), 

(a) It is accordingly obferved by ceftor; which has frequently happened 

Lord Ke/tyoti, that if a tenant in tail, in pradkice, from fach a perfon being 

with revcrfion in fee to himfelf, levy a ill ad vifed to levy a fine inflead of fttf- 

fin?, the cffeft of that on the eftate- fering a recovery. 5 Term Rep. iogi 

•tail is creating a bafe fee; and that Roev.Baldwen. Mr. Crut/i malces it 

becomes merged in the other fee, and fimilar obfervation in hia ireatife Oit 

leu in all the incumbrances of the an- .Recoveries, p. 156. 

2. Lord OflalftonV Ca/e. 

[Mich. 7 Attn*.] 

y^ORD being feifed in fee, and having iflue three fons Dtftfettznm 
^ and a daughter, and having Hkewife one brother, dc- «»indertohi« . 
Vifcd his lands to his elded fon ifi taiUmale, and fo to the muft be'lrttraded 
fecond and third fon, remainder to his own right heirs right heirs males 
ffiaU for ever ; the three fons died without iffucj and the °***JJ^y*^-^ 
queftion was, Whether the daughter, ^heir-general^ or " ** ^* 
the brother of the teftator, as hesr^maJe^ ihould have the 
lands i Et pir Curiam^ None ihall take by thofe words 
heirs malest but he who is heir male of the body of the teftator^ 
for no colhiteral heir male ihall take by fuch a limitation 
bjr way of remainder ; for at common law, if land wad 
given by a conamon conveyance to one and his heirs males^ 
there the word nudes (ball be rejected, for there was no 
fuch thing as an heir male^ without faying of whofe body ,• 
and, if by letters patents, lands were limited to W, 72. and 
his heirs male^ it is void, though it is otherwife in a will % 
and the teafoa is, becaufe in a will the law fupplies thofe 
words, Jif his Wy, and that makes it a devife to him and 
tbi heirs mdes of his body^ for heirs or heir male cznnot be a 
name ofpurch^^i but heirs males of his body may: There* ^ 
fore, if there is no fuch thing in propriety of fpcech, as an [ 337 J 
heir male, without faying of whofe body^ for that reafon 
heir male of his body, or heirs males of itfelf, where the See Counden v* 
law will fupply thcfc words, of his body, as it will in a de- Sr^'* Vl^j 4 
vife, may be a good name of ptirchafe ; but yet the party * ^ ^ 

who would take by fuch a limitation, muft be fuch a per*^ 
fou as may be an heir by the -Tmmon law {b), and would 
take by that name. 

[I) The propofition, that a perfon the cafe of billet and Palmer, 5 Sat. 

to take as heir male or female of the 1615., that a perfon might uke as 

body* by parchafe, muft be adual heir heir male of the body » by purchafe, 

tt law* was recognized* and this cafe without being heir general \ where* 

was cited as an authority* by Ld. Mac- upon Mr. Hatgrente, in a fubfequent 

ilesffidt in the cafe of Dawes v. Fer-- note, guards the reader againft incau- 

rcrs, 2 P. H'mi. I . $ it is alfo main- tioofly adopting his private ideas, 

taified in a note by Mr. Hargrave, to l6^ A. 
C#. Liu ^4. b. ; but it was ruled in 

y ft - 
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3. Lee verjui Brace. 

[Mkh- SWilhj, B.R. I Ld.Raym. 101. S.C. Carth. 
343. S.C. izMod. 101. S.C. 5Mod.266. S.C. Vide 
alio Fearne C. R. 54.] 

f Qollihent to A Feoffment was made to the ufe of the feoffor for Iife» 
(bnTildm.^heir tcmaindcr to fT.R., his fon and iu heirs j znd for 

indVor wtntof* wflw' rfif'^ of him, then to the right heirs of the feoffor : 
iifue of him, re- Mr. Northey obje£^ed, that though this would have been 
M*^«L°uS'^" ?n cftate-tail in W.R. by a wi//, yet the authorities which 
prove it to be fo, do likewife prove, that it would be others- 
wife in a deed, as in this cafe. Sed per Holt, Ch. Juft., 
Non allocatur^ for this is but one entire fentence of limit- 
.ationi the intent whereof is very plain, and the mle of 
law is only, that an eftate of inheritance cannot pafs with- 
out words of inheritance; but there is no rule in law, that 
words of inheritance may not be qualified or abridged, by 
fubfequent words; therefore, in this cafe W.R. hadi only 
an eftate-tail, though by deed, it being in one fentence ; 
for though t!he firft words of that fentence, {viz.) to his 
fon and his heirs, 'make a fee-fimple, yet the fubfequent 
words, {viz,) znAfor want ofijfue of him, make an eftate- 
tail, by qualifying and abridging the firft words, and in 
creating entails, voluntas donatoris ohfervanda ejl [a). 

{a) R. ac. Liti Rep, 253, 285, 31;, hit, 21. a. Flvwd, 541. a. HA. 172. 
344. Cro, Ccr. 265. Fide ac. Co, Note to 1 P. H^ms, 57, 

4. Pibus "Uer/us Mitford. 
iFrccm. 370, iN a Ipccial verdi£k in eje£^ment, the cafe was: The 

37^; Jj^c"t. J f^j^gy being fej^j ;„ j.^^ y^^^ jg-^g 2j^,j^ ^y ^^ fiyj^ 

R-ym*zisVi s?i vcntcr, and Ralph and Jane by the fecond venter; and he 
273. aMoti.zoj. covenanted to Jland feifed to the ufe of himfelf for life, rc- 
\ ct?^'sid/ s. "^^**^^^cr to truftees to fcveral purpofes, remainder to Jetsu 
wLeieaneaate' for life, remainder to Ralph and the heirs males of his 
for life fli»]i be body, and of his lands in W. (being the lands now in 
wdon,aX!'L qu^^tion) to the ufe of his heirs males begotten on the body 
to a limitation of of his fecotid wfe: The father died ; and the queftion was, 
the lands to ihe Whether by this limitation any ufe did arife to Ralphs who 
miifibil;'otten' '^^^ '^*^ ^^*^ °^^^® ^7 *^ fecoiid wife ? and adjudged that 
ofhisboVi^uas it did, bccaufc his father had an eftate for life in thefe 
to mJcc aft lands in IV., not by exprefs limitation, but by operation 
cuted ht'h^fdf. ^^ ^^^» which being united to the eftate limited to the 
• Fearnc*s c. R. hcirs males of his body, makes an eflaie-tail; now this 
49« (3<>) bcin|T in a covenant to fland feifed, and no tranfmutation ef 

poffejfiony (as it was in Grefwold^s cafe,) fo much of the old 
ufe which was nor difpbfed of by the covenantor, ftill re- 
mains in him, for there is nothing to take it out of him (4) 

{b) Co. Lit. 2> 

(and 
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(and fo is Counien and Clerics caji, and Blngham*s cafi) ; 
lb that the old ufe being dill in the father, v/ho was the 
covenantor, this eftatefor life fhall be raifcd in him by 
implication of law^ to preferve and fupport this limitationp 
(v«z.) to the heirs males of kis bodyy fo that this is an eilate- 
cail executed in hinii and by confequence after his death it 
fliall be to Ralph his fon, as a contingent r^mair.dfr' 

5. Merrel verfus Rumfey. 

IjT a marriagc-fettlement and fine leviedi l^f, to the 1 K«b. 888. 
^ ufe of hufbnnd and wife for their joint lives, remainder ^**^- *^Jji^'^"' 
to the heirs of the body of the wife by the hufband to be eftlte-tiil \%\^. 
begotten, rem:;!nder (the wife furviving the hufband) to cured, ud where 
her for life, remainder to the right heirs of the hufl>and; ^^'«n>a'n<*«rii 
per Curiam i ITiis is an eftate* tail executed in the wif*; it c^.uu46r^ 
cannot be a contingent remainder, becaufe tha.t n^vcr is Harg. n. 3, 
but in cafes where the particular cftate may detprmixje bc^ ?.^''' 'i*» . 
lore the contmgency happens. ^14.) 



Xale0. 



I. Cook'/ Trials fol. 12, 13, 14, 15, 

A T the feflions of gaol-delivery for the trial of Cook for Where the jurf 
•^ high treafon^ the Court cpuld not have a full jury by •* fttmmoncd C9 
reafon of defaulters, and the many challenged by the pri- iffuc*/th« mly 
foner \ whereupon the Court adjourned to another day, be a uies, w.iee 
and ordered another pannel to be then ready ; it was ob- J?/- ^'**«* "**• 
jefted, that there ought to be a talesy and an habeas cor-' *•••»• 
pora^ to complete the number of nine jurors^ who were 
already fworn, for otherwife this record would be left 
imperfect. Et per Curiam^ Wherever the jury is fum- 
moned hy tl venire facias to try a particular ifTue, there 
may be a taleSy becaufe there is a writ upon which it 
may be grounded; but where there is no venire facias it is 
otherwife ; for there .can be no tales but with an habeas 
corpora to bring in the firft Jurors : Therefore, in the cafe . 
of oyer and terminer, though perhaps there may be fuch a 
courfe, yet in commifTions of gaol-delivery it cannot be ; 
and it is very plain that it is not neceflary ; for in fuch 
cafcj^ ^e courfe is for the juftices before they come to [ 339 1 
y 3 court. 
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^Urt, to fend a written precept to the flieriff generally^ 
to return jurors againft their coming in order to dcitver 
the gaol -, and out of thofe p^nnels the jury is called ; and 
without any writ or precept in writing ; and the entry it 
po more than thus; •(t^/'z.) that^ W* R., the prifoner^ 
pleaded not guilty, iJeo immediate veniat inde jurata^ and 
this is always before iflue joined, and therefore it is never 
to try a particular ifTue ; and in this refpe6l the proceed- 
ings of oyer and terminer differ, that they do not fend a 
general precept to the (heriflF before iflue joined, but a par- 
ticular precept after iflue joined, to fummon a jury to try 
. a particular iflue, fo that this is a precept in nature of t 
venire facias ; upon which account^ perhaps, a tales may 
be grantable : But here it is ocherwife, becaufe there is 
neither a particular venire facias^ or pi^ecepl in the nature 
of one. 

2. A tales is never awarded upon an indiBment^ unleft 
by warrant from the attorney-general \ but it is awarded 
upon an information qui tam^ bfcj becaufe of the intereft 



llaym. 367, 
Kcb. 490. 
6 Mod. 246. 

I tcv. 213. -^ , , , 

A uIm Is neter which thc profccutor hath in fuch profecutions la). 

awxrdeo on an * 

iAdi^mcACi unlefi there U a warrant from the attoraey-general. 



{a) 4th and 5di «. W M. e. 7. 
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ifraad cuAoms* I 



• Cip. 30* 



Tonn^gr and 
poundage. 



'THE grand cuftom of a marl and demi^mart on vjoeU 
fels and leather^ and Mo prifage^ (1. e,) one tun of 
wine before the maft^ and one tun behind the maft of 
every tenth tun, were due to the king by common law 5, 
and thefe are implied by the words ♦ reBa \sf antique con- 
fuetudines in magna charta: but petty cuftoms, or parva 
cujluma^ begun anno * 3 1 Ed^ i., and were made perpetual 
by 27 Ed. 3. cap. 26. 

2. Tonnage and poundage is by an z€t of parliament; 
and was never granted for any longer time than for one or 
two years, till the 3 1 Hen. 6., when it was granted to that 
king for life ; and not only for the ordinary defence of the 
feay but that thc king might have a ftock of money always 
ready for that purpofe, tSc» 
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3. Brewftcr ver/us Kidgell. . 
[Hill. 9WilI.3. B.R. 1Ld.Raym.317. S.C.] 

THIS cafe is reported in i Sali,f but more clearly^ and xSaik. 798 sc. 
yet more at large, as foUoweth, (viz.) It was a feigned ^f. '**"*/"i" 
aCtion upon a wagrr, m which the queftion was, whether laeocs. 
the plaintiff might deduft 4/. in the pound, bein^ fo 
much charged on the lands by the ftatute 4U $ ^'^- 3«* 
and power given to dedu£^ it, with a provifo not to alter 
any covenants or agreements between the parties. 

The jury found that 12. Longford being feifed in fee of 
thefe lands, did, in the year 1649, gi^^nt a rcnUcharge of 
40/. per anntiniy iffuing out of the fame to the grantee and 
her heirs : and on the back of this deed there was this me^ 
morandum indorfed, {viz.) That it is the true intent and 
meaning ofthe/e prefents^ that the grantee and her heirs Jbould 
he paid the /aid rent-charge^ without dedu&ionfor any taxes for 
the rent or lands therewith charged g and afterwards by ano« 
thcr deed "he covenanted to pay it yr^^ from oil taxes ; £t 
perHo/tyCh.]u(i. 

The word taxes^ geoeraily fpoken, with reference to 
any freehold, or where the (ubjeA matter will bear fuch 
re/erence, (hall be intended ^ parliamentaryj and xKisprop- • 34 h. %. 
ter excdlentiami but there are other taxes liot parliamentary^ QuinzeinM 9. 
fuch as are for repairing churches ; taxes impofed by 
commiffioners of fewers ; and generally, any f impofition f % inft. 532. 
which takes away part of a man's goods or rent, may pro*- 
ptrly be called a tax. 

The ancient way of taxing was by tenths and fifteenths^ 
then hjfubfidiesj afterwards by royal aids ^ and at la 11 by a 
pound ratei the former were all upon the perfon and the 
perfonal eftate, and were much the fame \ but the lad 
was upon lands and rents. 

Anno 18 Ed. 3. a valuation was made of all the towns in 
England^ and returned into the Exchequer, and t; is be- 
came the ftanding rule for taking every town, (viz,) when 2 inft. 76, 77. 
a tax was given, the officers of the Exchequer prefeiuly '» H.4, ^-.16. 
knew to how much it amounted ^or rv^ry /cw//; and the '•Qs»"-i»«9« 
inhabitants taxed the landholders and occupiers of lands ; 
and they were charged and paid their proportion, though 
they held at a rack>rcnt. 

The ^x&.fubjtdy was granted anno X^tH. 8./ and this % Cap. 50. 
was a tax upon the perfon, both for his lands and gojds^ 
and payable by him where he lived ; and this continued 
till the i^thyear of Car. i. 

About two years afterwards, {viz,) anno ij Car. i., 
the iirft affeffment was made upon lands and rent, accord, 
ing to z pound-rate : and by this and other ftatutes there 

7 4 was 
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was a claufe for the tenant to dedudl the taxes : and fo ie 
was in the Years 16421 1644) 1659 ^ and when by the 
agreement of the parties the taxes were not to be dedu£led, 
there was ufually a claufe in all deeds for that pur{K>fe, as 
it was in this deed, and at that time that there (hould be 
no dedufiion for taxes ; fo that if thb covenant or memo^ 
randum had been made in the year 1640, it would not 
have extended to thofe taxes, becaufe there were no fucb 
their in being, or known in the law, and therefore could 
not have been forefeen by the grantee without a prophetic 
fpirit } but being frequent and in ufe when this deed was 
made, he muft intend that the rent-charge ihould be free 
from thefe taxes ; otherwife he intended nothing by this 
memorandum and the other deed. 

M«a. Cafes 306. 4, The defendants were indiSed for a mifdemefnor; 

tf^miT^ for that being affeiTors and coUedors of the public taxes 

mifdeiQcrnor. m luch a panih, they alTefled tome too high, and omitted 
others, and yet they levied the money on thofe who were 
omitted, and converted it to their own ufe, for that their 
names were not fet down in their books ; and being con- 
vi£^ed, and coming now to receive judgment, it was 
moved, that no corporal pun^fliment might be infli&ed 
on them, becaufe the crime was not of an infamous na- 

I ture : S&dper Curiam^ they were adjudged to the pillory 

in the county where t^e crime was committed ; and that 

the marlhal (hould carry them down, and a writ Ihould 

. go to the {heriff to a0ift him in the execution of this 

fentence. 
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4ia.i3. Refiifal, I. VITHERE a tender and refufal is pleaded, it is the 

where trivcrf. VV ygfufal which is travcrfablc, and not the tender j 

able. Sid. 3 4. j^^ j^ j^ ^^^ makcs it a payment in law, and not the 

% VeAt. 109. tender ; and wherever the demand is certain, or a certain 

fum claimed in the declaration, there a tender and refufal 

is a good plea ; and a tender is not well pleaded without 

a refufaL 

aStik. 623. 2- Debt upon bond conditioned to pay iiL on the 

K^y^^eSj^eV ^ '^ 9f^"g' ^^^ ^ ^^^ ^S^* ofFei.^ by equal portions ; the 

• Vent. 107. defendant pleaded, that on the x^th of Augujt there was 
?^^«f« * *«"^«' 6/. due^ which, on that very day at B. obtuiit Jotvere, and 

"at Trdufia to" ^^^ ^^^^ *f^^^ * ^^^^y ^^ P^y > *°^ afterwards, {viz.) on the 
z^th day of December^ be did pay it to tl;c plaintiff, who 

* [ 34^ J accepted 



tccepted it ; and upon a demurrer to this plea k was ad^ acccft. It U aoi 
iudffed ill, becaufe the defendant pleaded a tender without ^^t ""'^•V 
a refulal to accept } and his accepting it afterwards will paymenTu «p« 
not help \ it is triie, if there had been a certain place of poiatei. 
payment mentioned in the condition of this bond, and 
the defendant had (hewed that the plaintiff was not there 
ready to receive it| this might be goodj but here was no 
certain place appointed. 

3. In debt for rent, the defendant pleaded in bar, 1 Lw 104- 
that hcparatusfuit at the day and place, isfc. to pay it, "i^^^I^^^' 
and that ever Unce he hath been ready, ^ prrfert bk in Where thetine 
Curia the rent, and fo petit judicium de damnifi and upon •ndpUcetrecer.^ 
demurrer to this plea it was objcdled, that it was ill, rtlulunoTa^ 
becaufe the time and place of payment hei^g cerUuHj it is not good flc«, fvidi. 
good to Ivj Jemper paratus fuit^ without alleging, that out altering <*. 
#*/«/i/yiy&/v/r^, and adjudged accordingly. tuiufcfolmt. 

4. Debt for rent, the defendant pleaded, that he was Rayn. 4.1s* 
at the houfe on the day, i^c* for an hour before fun^et^ and Where Xenpcr 
Iftaid there on the fame day till fun-fet, ready to pay the Jf^'^^ul^i^* 
renty and that nobody was there to receive it \ and that teadec 

lince that day he always was, and yet is ready to pay the 
iame, & dtnarios illos idem defendem hie in Curia pr^frrt 
farat* fore folvend* iidem (the plainci£F) ^ i/b/ de eodem (the 
defendant) aecipere velit (^ boc^ is^c. And upon a de- 
murrer to this plea it was obje£ted, that the defendant 
did not plead a tender at the day, but only that he was 
then ready to pay the rent: Sed per Curiam^ the plea is 
good without a tender^ but it had not been fo in an a^ioa 
of debt on a bond, for there a tender muft be fet forth to 
fave the breach of the condition. 

5. Lancaflilre ver/iis Killingworth. 

[Trin. 13 Will. 3. B.R. iLd.Rayni.6S6. S. C. Comyns 
116. S.C] 

'THERE is a (hort note of this cafe reported in 2 Salk. « Mod. mo, 
-■• by the name of LancaJLire vcrfus Killegrew, but the |?J*^^S 
cafe was thus: ^ In covenant^ the plaintiflF declared, that pUcc'and time 
the defendant's teftator covenanted with the plaintiflF, upon «rec«rt»in, it 
two days notice, at any time within one year, to accept '^^^ ^ ^ 
rooo/. joint (lock of the Hudforts Bay company ^ at the pleading at what 
Hudforis Bay houfe \ and that upon the transfer thereof he *»»« he came, 
would pav the plaintiflF 2000 /. ; the plaintiflF aver<, that on ^^"^ *~* ^ 
thzfecond day of Novetni., f^c he gave notice to tbede- - 

fcndant to come on the fourth day of November^ (which ' [ 343 J 
was within the year) to the Hudforis Bay houfe^ and then 
there to accept the transfer of 1000/. ftock, and that the 
plaintiff wa/ ready there^ and offered to transfer it, but 
the defendant did not accept it, neither had he paid the 

2000 A 
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2666/. Upon a dcmurtcr to this declaration, Hott, Ch!ef 
Juftice, heldi that if the tender had been well fet forth, 
the plaintiff would have a good title to the 2000 /• for if 
he hath done all which he can do, in order to accooipltOi 
what he had agreed to do, it is as efiefiual and fafficient as 
if he had aAually transferred the ftock. But here the tendef 
IS tiot well pleaded ) for where it is pleaded at the place 
appointed^ as in this cafe it was at the Hudfwfs Bay boufe^ 
and no one there to accept the transfer, he onght to (hew, 
iU what time he nvai thire on that day^ and hovfUng hefiatdt 
for he ought to (hew that he had done his utmoft endea- 
• yiil*. 3I -vour to accomplifh his • agreement : It is true, he need not 
fet forth, that neither the defendant, nor any body elfe in his 
behalf, was there, becaufe it (hall not be intended that an- 
other was there for him \ but if the truth was fo, it muft be ttt 
4 Cts. 754« forth on the other fide: Now, as to the time^ it is the lafl 
Vii?. 38. ^y^^ of the daj which the law appoints for a tender^ but yet 

not fo late in tne day but that there may be time enough for 
the execution of the agreement in what is tendered: Now, 
in the principal cafe, the ftock can never be transferred 
but when the Company's houfe is open, and that is ufually 
at fet hours, as at ten of the clock in the morning ; there- 
fore the plaintiff (hould have fet forth and averred the 
ufage of the Company, and that he canie at the proper 
time, and (laid there till after the houfe was (hut. 

6. Giles verfus Hart, 

[Mich. 9 Will. 3. I Ld. Raym. 254, Carth. 413, S.C] 

fe Siyk> 6t>. In npHIS cafe is reported in 1 Salk.^ (^ ^"'^^, ^'^^ ^^^""i) ^o 

Is^VrertaTnTrm ^^*^^ ^^T ^ added 'the opia'on ol the ChieJ ^Jujtiee . 

fe^V/yrthere a t^olt in this cafc, (viz.) In an indebitatus nffumyit for 

yhdcron the warcs fold and delivered ; the defendant pleaded a tender 

JpSS^P*' on fuch a day, and that he hath been ready ever fince to 

yKxi ' ptea. " b at pap KS^c: and upon demurrer to this plea he held, that 

Mi in WampTiL where an a£l;ion of debt is brought upon a bond con'* 

ditioned to pay a certain fum on a certain day, there a 

tender at the day, and that he hath been ready ever iince 

to pay, is a good plea \ but it is not fo in ajfampftti for 

though he might be ready to pay ever fince the tender, 

yet that being after the promife made, and probably after 

It was demanded to be paid, it is no^ good, for it not 

being paid, the promife is broken, fo it is likcwife In debt 

upon a fmgle bill \ therefore in thefc cafes the defendant 

muft i^XtM femper paratus : He held, that in an aftion 

r ^ J4 1 of debt tender and refufal might be ples^ded in bar of the 

L o^irt J damages^ but not in bar of the aBiosi^ for the debt ftill 

remaihs: That in affumpfit a tender likewife rriight be 

pleaded in bar of the damages \ but of this there hath 

been 



drerm iiiK (Hacatfom j^^ 

Wn foinc doubt, for he heWj that ia fach cafe Ac p „ .^^ j^ 
whole demand being in damagesi n piea in bar to tbo ^ 3 • 
damages goes in bar to the a£lion \ th«r«fove he faid he 
ftould favour any courfe to help a d^endaat in ftjph cgfe, 
9$ by aflowing him to bring a funi of mpney into eaawip 
and praying judgment, dt ulUriorUm tknmUf or by con-v ^ 
feffing damages to fo much, which he ia ready to pay, and 
pray that the plaintiff may proceed at hia perjjL 

7. Home vrr/iis Lewin. 

[Trin. 1699. B. R. i Ld. Raym. 639. S. C] 
• 
|N avowry for retity the plaintiff replied, that he was *S«ilr.«$j.5.e, 
•* ready upon the land on the day of payment tiil/un'/et, P«jd"«cm« 
and no one was there to receive the money, and that he good^i'ftouii 
is ftill ready to pay it, and fo petit judicium isf damtioy be de dupnif. 
this was adjudged naught: but if it had been petit rudi- r>«* ? <»« ^""jnif 
ptum de damnu, it had been good, for his being ready to out tnehturu, 

ay excufes the damages, but doth not bar the other of Hob. 207. 

lis rent. * ^^ sH* 



%ttm. See Libel, 2. 



SCtvttt aiti) macatton. [ 345 ] 



i« A Recovery was fuflered on the firft day of MicbaeU 5id.229. wiien 

-^^ mas term, about eleven ff the clock in the mornings judgment ftaU 
and the recoveror died in die fame morning about two Rl*liVsheUy*7' 
hours before ; yet this was adjudged good, for the writ cafe, f Rep. 93, 
was fctumable three days before, and the judgment (hall *J*- '3^- ^ds 
telah to that day. Wynne, i Wilf, 3 i^xQ^^ 5^ 

2. The epi$h4aj \% the firft day of every term in te- 1 Cio» ios« 
fped to l^al proceedings, and judgments fliall relate to 
that day, and not to the quarto dufofi: but if a man is 
bound to appear, or to pay the money on the firft day of 
the term, tunc Uquimur ut vulgue^ and tbcB the quarto dii 
fS/? 19 the firft day, 

3* 5/. 



345 Cime^ 

sCro. 16. 3; St, Johrfs day^ mn eft dies juridicuSf and therefore 

the judges neyer fit on that day, unlefs it happens to be 
Hicfirft day of the term. 

s Roll. Rep. »9. 4« If the next Friday after Carpus Cbrifti day happen 
to be on Midfumnur^day^ yet that mud be a halUiday^ 
though otherwife it would not, for the Friday next after 
Corpus Ckrifti is appointed by the ilatute to be the fiift 
day of Trinity term; and if this be not reckoned, die 
term would not begin till Friday in the next week JoU 
lowing. 



[ 34S ] %iXtit^ See Iffues joined, i . 



I. Scott verfus Hogfon. 

[Trim 11 Will. 3. B.R.] 



AiTumpfit to nta ^SSUMP SIT to run a horfe zt/uci time and place as 
time'Sltte^'uhi. the plaintiff fliould appoint, and the plaintiff declares, 

tiff (kali appoint* that he did zppoint/uch a day: it was doubted, whether 
anil be fcu forth this was appointing a time^ which is more certain and de- 
foch a^dl^iood! terminate than a day : But per Curiam^ by appointing a 
' day the law will fupply the reft, and fix it to the moft 
ufual and convenient time of that day* 

2. Davy verfus Salter. 
[Mich. 3 Anns, B.R.] 

Mod.Cafes, 130. A Writ of inquiry was executed m tres feptimanas Trin. 

* SaJk. 6a6. .TV (^hich was on Sunday the i^th day of June J ^ and the: 

writ was returned to be executed on the i/^h day: and 
upon a writ of error brought it was infifted, that the 

• 1 Cro. 275. court could not take notice of the • days of the months if 
jToV^br ^^^y ^*^? ^^" ^ Sunday ought not to be reckoned, but 
595. Ydv. 140. Monday inftead thereof \ that if Sunday be the firft day of 
t iCro. 11. the term^ all judgments will be on a Sunday. Et per Holt^ 
a Cro, 16. ch. Juft., If Sunday happen to be the quarto die pofty it 

muft of necellity go to the Monday following ; and fo it is 
of ejfoinsj for they cannot be held on a Sunday; and as to 
the relation of judgments to the firft day of the term, it 
can only be to the firft juridical day, and all quindenas b^ 
o^abis are exclufivc. In tliis court the entry isj die Lun^ 

profcima 



fftxima pofii fcTf., which is inclufivc } in Ac Common 
Pleas the entry is, « rf/V, isfc, and yet that is inclufive of 
the day ; and he was of the fame opinion as in Harvey 
and Broad's cafe. 

3. Submifiion to an award by bond dated I2 SepUmb.^ Stylet 38s. 
fo as it be made within fix ds^ys after the date of the ^^^' '^ 
bond, and it was made on that very day on which the 

bond was dated. Et per Curiam^ It is good, becaufe 
that day fliall be inclufive, and be takea to be, one of ^e 
fix days. 

4. • Moved to qualh an indiftment upon thtjlatute SiJ. 186. ^Mod. 
J3H.^.cap. 7., for a riot, bccaufc inquifition was not 2f;j^^P,",^^^^ 
taken within a month, (viz. tnoenty^ight dajs^ after the tp the kaiendar. 
offence committed, which is exprefsly required by the * j" ^a*? 1 
ftatutc : Sed per Curiam^ The time ftiall be computed, 

not according to twenty^esght days^ but according to halen^ 
dar months (a). 

{a) Mr. Hawkins fays, upon this month , or twenty-eight days, unlefs 

fubjed, that it is not clearly fettled, otherwife expreffed. There are many 

whether the month mull be reckoned other authorities to the fame efFeft, for 

according to the computation of a lu- which <viJe Com. Jnn. B. But in ec- 

nar or a folar month. Book i. cb 65. clefiaftical proceedings or ftatutes re- 

/ 31. But in 2 Comment. 141., it is lating thereto, the month is computed 

faid, that a month in law is a lunar by the kaiendar. Ibid* 



ICitJefif. 



I. A LL things tithcable which grow from the earth im- v/hat ve pndiil 

-^ mediately, cither as a natural produA thereof, or '*''-^5- V'<J« 
by the induftry of men, as cortiy hay^ wood, herbj^ i^c, * ^'* ^*^* *** 
arc called predial tithes- 

2. But thofe which do not arife immediately from the vyhat are suxt 
earth, as cattle, &^., and which are not the product tubes, 
thereof, but are nouriihed by it, the tithe thereof is 

called mixt tithe. 

3. h\xt perfo/tal tithes are from and in rcfpc£l of the What tee per- 
labour of men. funaitiihes. 

4. AU fmall wood, under timber^ and likewife tim- Wood aod tmet. 
ber, when cut down under twenty years growth, is called 

fylva cetdua^ and titheable \ but timber-trees, after twenty 
years growth, are not titheable, neither are the loppings or 
.the bark^ or the houghs of fuch trees titheable, becaufe 
part of the trees theoUelves. 

5. Zylva 
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fiytTicirdaa, }. ^yfva citlua 6i»t down tb fill (hall pay titKeS, bttt 

CtteT wherenoL ^^ ^ ^^^^ *" *^^ hoiifc, or to repair the fame, or to in- 

*^ clofei or to enlttfgii the hottfe for ncCelTary habitation. 

f Rod. 637. 6. If a coppice is cut, and the tithes paid, iknd after- 

ASftJ""'^*^ wards the ra6h ate giobb^d tip, th^ fball not pay tithes, 
trches. ^ b^caufe they ^rt partfdl of the inneritabce, and of the 

land* 
tro. till. 477* 7. Timher-irces tnot^ua^ arid£ & putritU^ pay no tithed, 
^* "^^^*" for bcmg once difchbrged by being upwards of twenty 
growth payno ycars growth, they ihall be always difcharged. 
ttlhe. ' 

Difcbarge of 8. * Tithes may be difcharged three ways, either by retu 

ik^r ' /> i cdwipo/iimn^ di mcdo deeimandit oi by preftr^tion. (a*) By 
. [ 34" J * %ctitx%\ prefcripiionj de nou decimando. (2-) Or by gntnt. 
Jones 3«S. Hob. ^, A difchafge by real cwnpefitko de modo dectmandi is 
de modo^^?* where money or land is enjoyed by the parfon, time out 
oiandi. of mind, in lieu of his tithes ; in this cafe the law always 

intends a contra£l, or original bargain, and this is a 
eharge which runs with the land, and whereof any lay 
owner (bdll take advantage, for the modus is become the 
tithe, and the very tithe in ipecie is extinguilhed. 
Jones 368. Cro. 10. (2.) A difcharge by prefcription in mn dccinianda 
icT. H^a.^xi! *^ ^ privilege onlv incident to fpiritual perfons; for as 
i)^fchargebjprel they are only capable of tithes in pernancy, fo they only 
fcripuofl. can difcharge themfelves by a general prefcription in Hon 

decimando: this is therefore a perfonal privilege which doth 
not run with the land, fo that if it be conveyed overj 
tithes mud be paid in fpecie. 
t>;fchargf by 1 1, (3.) A difcharge by grants and this is either to pat-^ 

^*"'* ticular perfons or corporations by xhtpope^s bull, or to whole 

orders of men by aft of general council, as to the templars^ 
hofpitailerSj cifiertians^ i^c; and this privilege is alfo pcr- 
fonal, and cannot pafs from one perfon to ;:nother ; fo that 
if the l4nd be conveyed over, or reverting to the founder, 
the alienee and the heirs of the founder fhall pay tithes. 
ffy the (latute i2« NoW thefe perfonal privileges are to be confidered 

47 H. 8. ag they (land afFcfted by the ftatute 27 if. 8., by which 

ftatute all abbeys, i^c. under the yearly value of 20C/« per 
anmmi^ are given to the crown ; becaufe thefe is no clauie 
in that ftatute to revive and fave all perfonal privileges 
belonging to the abbeys^ is^c, therefore they are deftroyed 
and e^itingulflied* 
fiy theAatutt 13. By another ftatute 31 /f. d., all abbeys^ lie. ^boM 

ji H. 8. //y value of 200/. per amum^ arc likewifc given to the 

king, and in that ftatute there Is a daufe to revive and 
prcfcrvc all former privileged. 
iCrt>. 413. 14. Therefore thefe, whethet difcharged hy prefrip* 

ib^'Htfd "oV ^'^^* Z^^^^i o^ compojttion, in the hands of fotmer owners, 
3 7* *' * ^ continue in the fume manner difcharged of tithes in the 
hands of the king or his pateifttees. 
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15, Wharton verfus Lefle. 

[Trin. sWiU-s.] 



IK St patrlQi confifting of 700 aens of arailc, and 700 3 u?. 36c* 
acres cfpaAure lands s there were twettty^x acres Jowed 4^od. 1S3, 
with/^wf; adjudged by /Ar^^ Judges^ contra nolU Ch. Juft., ^nttl'y'^j/' 
that the tithes thereof belong to the war as a (mall tithe^ Moor 99. 
being fo in its nature \ but Uie Chief Juftice held, that the f^^% 
nature of the tithes depends upon the nature of the thing *' * ^ ^ 
itfelf, and not upon the nature pf the place wberp it b 
fowD. 



%xntit. 



IT ■»[ 



I. Mayor of \Vinchefter verfus Wilks* 

[Pafch. 4Ahnx, B.R. iLd.Rayin. 1x29. 5,C.] 

'yHE corporation of Wlnchefier declared upon a cuftom, M«d. Cife« ti. 
^ that it was not lawful for any perfon to exercife a i^^**^*®'* ?^* 
trade there, except homines Kieri gihU mercatoria civitatis corpontfon Utb 
illiuSf ISc. Et per Curiam^ it was agreed, that fuch a gilds m^citorUr, 
cuftom in London might be good, becaufe their cuftoms 
are confirmed by many a£is of parliament \ but it was 
doubted, whether fuch cullom was good in any other city 
or borough^ for fince the defendant is at liberty to live in 
chat place, U is unreafonable to reftrain him from uGng a 
lawful means for his fupport and livelihood : However, 
per totatn Curiam^ tliis declafatbn is naught} for non 
fiTftftafy that the corporation hath gilda mercatoria ; and it 
doth not appear whom the homines libert de gilda mercatoria 
are ; fo they may be the whole corporation, or fome part 
of them; and anciently the king's grant to have gildam 
ptereatoriam^ madp tbpm aU a corporation^ [yi%.) aJl tho 



J5^ CraHfc 

2. Bridget GlafeV C^* 

[Mich. 8 Will. 3.] 

• Ctp. p«. 7« CHE was indt£led before commiffiomrs of oyer and terminer 

InforoiacJoA *^ at the Old Bailey^ on thejlatute i(^ 2*Ph.is^ Ma., by 

where IT mtt^ be ^^ich It IS enaScd, Tl:at no perfon iivhfg in the country Jball 

fswu fiouAtv. T'** ^'V haberdajbers vjares by retail^ in any aty or tcum cor* 

foratCj except it be in open fairs ^ on pain of forfeiture for every 

offence, 6 s* 8 </., and of the nvaresfcld; the one moiety to the 

Isng, the other to him whofballfeizcy andfuefor the'fame ia 

any of the hinj^s courts of record, by bill, plaint, debt, inform- 

iUion, or othwvnfe, Is^c. : And that the defendant did fell 

baber da/hers nvares, (sfc. contra formam flatuti : Mr. Northey 

moved to quafli this indictment, upon the authority of 

f 6 1U^ T9. f Gregory^ cafe, and of % Farrington*s cafe, becaufe Uiofc 

I B Cfo. X3. -words, (viz.) The king*s courts of record, extend only to the 

courts at Weflminfler : Et per Curiam, It is true, jufticcs of 

peace have not any jurifdi£lion in this cafe ; but it hath 

been ruled fince Gregorys cafe» thzt jufticcs of oyer and ter» 

miner may determine this matter by way of indiBmenS, 

though not by information : But fince the ftatute hath pre- 

Vide 1 Burr. fcriwd a particular way to recover the forfeiture, {viz.) 

T99- by a£lion of debt or information, without mentioning an 

indidment, therefore the defendant is not indi£lable upon 

tbisftatutc^ for which reafon this indictment was quafhed. 



XndlAmest for 
ttfing a trade, 
•OK good. 



3. Mary keedV Cafe. 

C HE was indiftcd for uGng the trade of a lincn-dlrff/^r at 
•^ B., not having {crycd feven years apprentice/hip to that 
trade 5 the caption was ad generatem feffionem pacis tent, 
coram majore and burgejfes of Bridgwater, infra lurgum de 
Bridgwater i it was objefied, that an indi^ment for this 
offence cannot be taken at afejjions of a tovan^corporate, but 
only at the general quarterfejjions of the county ^ and this by 
virtue of the ftatute 31 Eliz.; and even in that cafe it will 
not be fuflicient to fay, ad generalem fejjionem s hvX ad ge* 
ncraliw quarteriakmfejfionem pacis, (5V. 

4. The King ver/us Hicks. 

[Mich. 4Wm. 3. B. R] 

T Salk 373. INFORMATION wis brought agalnft the defendant 
\ Cap. 4. i ^p^^ jj^^ ftatute § 5 Eli%. for ufing the trade of, £5*f- 

rm, being apprentice to it for fcven years} the informa- 
tion 
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tiotl M^as brouglit in this court, and the ufing the trade 

was in twrkjbire. Et per Curiam^ This information will SW. 303^^J^« 

hot lie here, bccaufe by the ftatute n Jac. it muft be ^^°] '** "*^''* 

brought in the proper county, and all informations againft 

the form of the ftatute will be void. 



5. The Queen verfus Eliz. Franklyn. 

C H E was indited at a quarter^fejjions of a borough, for 5. cl^'^^^J,,^ 
^ exercifing a trade, not having fcrved fcven years ap" ©n anotber tx- 
prenticeft)ipy and Mr. ^yre moved to quaih it, bccaufe the ception. 
profecution was [«o/] commenced a year after the offence ^ ^^' **®* 
Was committed. Et per Curiam^ Upon view of the ftatute 
of 5 ^//a. where a moiety of the forfeiture is given to the 
informer, he muft profccute within the year; but the 
queen's fuit is not confined to the firft year (a), but (he 
fiiall have another year, where the forfeiture is diftributed 
by moieties, and in fuch cafe, where the party negle£ts 
the firft year, (he fliall have the whole. 

6. Apippift^hionger is no trade within the ftatute 5 Eiix.^ \^^' ^^' ««•* 
but a brevfer is, qu£re of an upholjferer; hut plowing and .'shJw^jfte 
digging are not trades within the ftatute, for it is not mat- 326. 2 Saik! 
Icr of Ikilli but of ftrength. ^' • » ^-f a*!- 

' * What trade is 

within the ftatute, what not. Vide i Hawk. 6th edition, ptge 565, Com. Trade, D. 5, 

(a) The queen has two years after is given* two years after the expira« 
the offencci if no (hare of the penalty tion of that allowed to the informer* 
is given to the informeri if fuch ihare 31 £/rx. ch. 5. 
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. i. Anonymous. 

[HUl. I Ann*.] 

Ttt E defendant was fucd by the name of jfohn, and Whfit • tramft 
he pleaded, that he was baptized by the name of Ben- "repugnant 
Jamin, and traverfcd, that ip/e idem Johannes was ever eio^Vsalk"?) 
known by the name of John; and upon a general de- 15. 411104.347! 
murrer to this plea, per Ho/t^ Ch. Juft. This traverfe is re* ^ ^^' IJSj 
pugnant in itfelf, and very immaterial, for it had waived lo4."cuaib.i'sS. 
the precedent matter of baptifm^ which was well pleaded, a Shew. 394. 
Vol.. III. Z and 
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and was now bccftme the fubflancc of the plea itfclf ; for 

now the iflue muft be by what name the defendant was 

cn/Uil or inowfty and not' by what name 6e Hvas baptized^ 

I Salk. 6, i^ whereas he ought to have relied on his name of hapiifm^ 

videRrp' B.R. and Concluded with it without a traverfe, for a man can 

Temp. Hard, have but one name, therefore it implies a negative in it- 

* fclf, without faying he was never known by the name of 

John, Is'c. 

2. BuUen ver/hs Benfon. 
[Mich. 10 Will. 3. B. R.] 



DEBT upon a fherifF's bond for an appearance, dated 
20 Nov.y 9 JVI/l, 3., conditioned, that the defendant 



Where t pica is 
HOC good without 

2 Salk. M. fliould appear in B. R, die Luna prox. poft quinden. SanBi 

Martiniy &c* The defendant pleaded the ftatute^ and 

that the bond was prime de/iierat, by him 30 Novetnb.^ and 

that he was then taken and arrefted by the plaintiff by a 

Vide 1 yn\(. 81. writ returnable in Michaelmas temtj &c. in B. if., and bc- 

* Salk. 121. jpg fo Jn cuftody the plaintiff took this bond, fif hoc para^ 

1 o . 4c . ^^^^ ^ verificare. And upon a demurrer to this plea it wai 

adjudged ill, for when the defendant had pleaded, that 

1 Brown). 1C4. the bond was primo deliberat. on the ^Oth day of November ^ 

he fiiould not have refted there, but liave traverfed, that 

he delivered it on the 20th day of Novemherj according to 

Telverton 138., for here the dateis material; forfuppofing 

iLe?. 196. the arreft was before the return of the writ, and then 

Sid. 301. jKcb. after the return the plaintiff took a bond antedated ; this 

»o8, 109, 3C0. ijQnd is void, becaufe the defendant was legally in cuftody 

for want of bail, and ought to have been kept in cullody. 



3. Beats verfus Simpfon. 

* [In C. B.] 

Virtutecttjus »Tp H E cafc was, ^ Two habeas corpora were pleaded, 

if nottraverfable. 1 ^^^ ^^^j^ ^^ different teje and returns, the other fide 

Lotw* 631. replied, that he was brought up virtute of the firft writ 

abfq: hoc^ that he was brought up virtute of the other writ ; 

. and per Treby^ Ch. Juft. a virtute cujus is never travcrfable, 

I Salk. 12?. becaufe it is not a pofitive allegation, but only a dt?duc-( 

tion or inference from another matter. So is a pratextu 

cujus y and vigore cujus, and ^rr quod, iffc. for thefe things* 

Nee augent nee diminuunt Jed conformant tantum. Powell^ 

Juft ice, agreed that virtute cujus was in many places no 

more fhan a bare inference \ but fometimesj when it took 

in matter of fa£l, tlien . it fignified fomcthing by way of 

allegation. 



allegation, whereupon f ^^c. and then it Is traverfabic, and 
it may fo happen that nothing clfc is traverfabic. 

Suppofc two writs are taken out againft 1V\ R. of the [ ^^^ J 
fame tejfe^ but of different returns, and at the different 
fuits of A, and jB., and afterwards A. procures a warrant 
by which W. R. is arretted, and he gives a bail-bond, and ' 
in an aflion of debt brought on this bond, the condition 
whereof was for the defendant to appear die, to'r. he (the 
defendant) pleads the ftatute, and that he was then in 
the cuftody of the iheriff, by virtue of a writ returnable 
on another day ; the plaintiff may reply, that he was in 
cudody, i3fc. by virtue of a writ returnable, as in the 
condition of the bond, faT non virtuie brevis pradici. ^in 
placito defendentis mentionat,; quod fuit concejfttm per Ne^iil 
t^ Blencow, Jujiiccs : ^are tamen^ for this is contrary to 
GreenvilPs cafe, and againft the opinion of Hale^ Ch. Juft. 



4. Anonymous, 
[Pafch. 9 Will. 3. B. R.] 

WHERE a matter is confejfed and avoided it need' not Where a matter 
be traverfed. In replevin the defendant avowed, for ['^ofd^^^^jf n«d 
that W.R. was feifed and made a leafe to him "(the de- not be craterfed. 
fendant) for one year, and fo juftified the taking, (ffr. ComyAs, Plead. 
damage-feafant. The plaintiff replied, that true it is, that *^» ^' 3' 
W. R* was feifed, fci^r., but before he made a leafe to the 
defendant he made another to the plaintiff, which is ftill 
in being, and not determined ^ this is fufficient without a 
traverfe, becaufe the title of the defendant is confeffed and 
avoided ; but if the plaintiff had traverfed the leafe of the 
defendant, it would have been good upon a general de- 
murrer, being only in the nature of a double plea i but ^^^ ^'^*- ^^^ 
upon a fpecial demurrer it had been naught. Hob*32i'. 

5* That the inducement to a traverfe ought always to Cro. Car. 265, 
contain fuiEcient title, but it is not material whether the a6^» ^36- in- 
matter is true or falfe : Now the rcafon why the induce- trave?fc oujht* 
went ihould contain a title, is becaufe a man ought not to to contain a faf« 
deny the title of another, without (hewing colourable title ^«*^' ^**^' 
in himfelf ; for if the title traverfed be found to be ill, 
and no colour of right or title appears for him that tra- 
verfed that title, then no judgment could be given. 

But the inducement to a traverfe can never be traverfed, Inducement to a 
becaufe that would be a traverfe after a traverfe, which ^'VrmrfeJ?*'* 
would be not only infinite but abfurd, becaufe it would Oo. Car. 441. 
be to quit his own title, and fall upon the title of another, ^u^- i^so* Lut. 

^ tii. Hard. 69. 
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6. Groehvelt verfus Burwell & al» 

[Trio. 12 Will. 3. B. R. I Ld. Raym. 213, 454. S. C. 
Comyns 76. S. C.} 

An f 26?. np HERE arc fomc (hort notes of a cafe between thcfe 
*-c a6- ' i?6. parties, but upon other points, in ♦ i Stf/fe., but the 

s. c. wheic (he cafe \vas thus : ^. In trefpafs and falfe imprifonment for 
fc^aiityojawti- gyi dflhult, beating, wounding, and imprifoning him ; the 
[ffuc^iris^H."* defendant as to the beating and wounding, pleaded not 
vidcaBl. Rep. guilty, Et qucad refiduum tranfgrejjion.^ (sc, he fet forth a 
776. 1 Sind.23. power in the College of Fhxfidans in London to examine and 
commit for ill pra£iice in phyfic, and that they adjudged 
the plaintiff guilty de mala praxi^ Wr., and fo they made 4 
warrant to the defendant to arrcft him and to carry him to 
Ne^'gatff by virtue of which warrant they did arreft the 
pluintifF, fs'r. ^«<f efi eadem re/td.f Isfc. The plaintitF 
proUjlando againft the power, for plea faid, that the de- 
fendant arreftcd him de injuria fua propria^ i5f ncn virtute 
^arrafiti pred»\ and upon demurrer to this replication it 
was adjudged ill, for the travcrfe doth not deny that there 
was fuch a warranty but the legality of it, and that the 
plaintiff was not taken by virtue thereof, which implies, 
that he might be taken for fome other caufe, and if that 
»i H. 6. fo. 5. was his cafe, then he (hould have pleaded it fpecially, and 
•• {hew for what caufe he was taken : Now by this replica- 

tion it may be intended, that the warrant was after the 
arreft, and that there was no fuch warrant, therefore he 
(hould have traverfcd ab/que hoc^ that there was a warrant, 
or ahfque hoc^ that it iffued before the arrcft, and tlien a 
matter of fa6b (from whence a queftion in law might 
arife) would have been put in iflue, and not the legality 
of the warrant, which is matter of law. 

7. Radborne verfus Kcnnadalc* 

[Mich, 4 Jac. *• Rot. 640.] 



IN replevin^ the defendant made conufance as bailifF t© 
Sir A. B.f fetting forth, that he vv^s/ei/ed in fee of the 



In trefpafi and in 
an avowry, iFa 

«T' ti mu/te " p^ace Huhere^ iSc^ and fo juftifies the taking the cattle da^ 
ifavcrfed. Cro. mage-feafaut. The plaintiff in his replication confefl^ the 
clr'th'^t' 6- feifinof Sir-^. 5. the fon, but pleads, that his father was 
4> « 3- y^^j^ i9fc. infee^ and made a leafe to W. R. for three lives 
• of the place ivhere, Isfc. ; that JV. R, was dead, and that 
W, W, entered as occupant, and made a leafe to die plain- 
tiff i and upon a demurrer to this replication in bar, for 
that the plaintiff had not trsTCrfed tbejtijin in fee of the fcn^ 
8 it 
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h wai held per Curiam^ relying upon the €afc in * Bnljfrode^ • « Boift. 48. 
that cither in trefpafs or in avowry^ if a freehold is plead- ^' **7- 
ed, it muft be traverfed, unlefs the party doth wholly 
f confefs »nd aVoid it by a defeafible title, only with this dif- f Dyer »7t» 
fercnce, that if in an a£lion of trefpafs a freehold is plead- ».'* 3Cro.6jo. 
cd, the party may traverfe it generally, without includng ^q^* ^y^j*^^ i'^^" 
his traverfe by a ////f, but in %avo^vry the traverfe muilbe j q„^^ ^,, 
induced by fetting forth a title, Et per Curiam ^ The want i teon. 4i4^« <!e- 
of a traverfi is matter of fubftancc in the principal cafe, ^^' * ^^**"- 
becauie there are tiuQ affirmatives in the pleading, and that '**' *^^ 
will not admit any trial without a traverfe^ therefore it is 
not helped by a general demurrer, but a fuperfiuous tra- 
verfe is only matter of form, becaufe it doth the other 
party no injury. 

8. Newdigate verfus Selwin. 

[Pafch. 2 Will. 3. B. R.] 

tN covenant for not keeping and employing \i\s appren^ Whneatrsntft 
•* ticei the defendant pleaded, that from fuch a time to '"J^* ^^^"^ 
fuch a time he did keep and employ the faid apprentice, pfei,***^ ^ 
and that then he fervltium ipfius (the defendant) deferuit 
fa* reliqmt ^ ah eo deceffit ^ ulterius in ferwtiofuo remanere 
ncglcxit isf abindepoftea hucufq. ad loca incognita Jeje ehngavit 
& ahfentavit: the plaintiff replied and traverfed, abfque hoe 
qtiod fervitium' [the defendant) deferuit vel reiiquit vet ab eo 
deceffit^ vel in fervitio Juo remanere (omitting neglect J vel 
fefe elongavit ; and, upon a demurrer to this replication, it 
was obje£led, that the traverfe was multifarious, confid- 
ing in fo many particulars in the disjunftive, and that by . 
omitting the word neglexit, it was not fenfe. Sed per Cu^ 
riamy The traverfe is good, for it is purfuant to the de-% 
fendant's plea, which may be traverfed, as he hath pleaded 
it ; and that part of it, which is nonfenfe, will not hurt, 
becaufe the traverfe is good without it, 

9. Helliot verfus Selbjr, 

[Trin. z Anns. % Ld. Raym. 902. S. C] 



YcrfAbk. 



THIS cafe is reported in $ 2 Salh.^ but upon an- S > ^^' 7ou 
other point : Jl In replevin, the defendant avowed da- ^^*^" "^ ''*" 
mage^feafant ; the plaintiff replied, that W. Rj was rite fif 
legitime feifed of the manor of /?., and, being iofeifed^ did 
grant a copyhold meffuage to him 1 2 Julii, in fuch a year, ^"' '!****'r* 
and that he had common in the place where, ^f., for him- '^^' ^' * ' 
ielf and tenants, {5*r. The defendant rejoins and travt^r fcs, 
tlmt W. R. was rite (ff legitime feifed in fee, and granted 

Z 3 the 



35 St 



CraDerfe. 



the copyhold mefTunge to thc*plaintiifr«/i tie iitb ofjuly^ 
Co. Lit. 58, b. tsc, : and upon a demurrer to this rejoinder it was adjudged 

[^ _g j \\\ i for, per Curiam^ the rite^ legitime is not traverfable, 
'^^ J nor the day of the grant \ for if the lord of the manor was 
a diifeifor, it is as to this purpofe the fame thing as if he 
Pyer 365. contra ^'^ lawfully fcifcd ; and the day of granting it is not ma- 
teriali for a grant at one day is a grant at any day. 

10. Longford verfus Webbcn 

[Hill. 2 & 3 Jac. 2. Rot. 965.] 



Wieie 

cad 



hereajttftiA. lN trtfpafs^ the defendant pleaded, that he was lanofullj 
ion upon a * pojf^jfed of fuch a clofe, and fo juftificd the taking tlie 
V^^ **^"^ cattle damage^feafant in his clofe ; and, upon a demurrer to 
tut. 1140,11)1, this plea, the plaintiff had judgment*, for though it was 
»^9»- *^^^' infilled, that there was the fame reafon for juftifying upon 
Vide £ Mod*. 70. ^ PsIfdP^^^ ^^^ ^^^^^ W51S for maintaining an aftion upon a 
5 Mod., xji. bare pojfejjton ; . yet the Court held that there never was fuch 

a traverfe as ahfq; hoc qmd pojfejftonattis fuit^ for a poflcflion 

cannot be but by contra£t, but a Jeifm may be by right or 
% Salk. 643. 'wrong ; and he who hath feifin^ hath by law a good title 

againft all men but the difleifce, for he may maintain an 

alTize. 

II, Horn verftis Lewin. 

[Hill. 12 WiU. 3. B. R. 1 Ld, Raym. 639. S. C] 



tN replevin^ the defendant avowed for a rent-charge in 
^ arrear ; the plaintiff replied, de injuria fna propria abfq; 



A«tea7i, 344- 

» Salk. 5*^3. 

Where * tiavcrfc , , . - , - -, ' r • i i" 

U iU, wheie not. poc^ that the rent was m arrear j and upon a ipecial de- 
murrer, for that this replication and traverfe amounted to 
. no more than the general ifTue •, and per Curiam^ this is 
not a proper inducement to the traverfe, as if in trcfpafs a 
Ante 174. man (hould plead de injuria fna propria ahfq; hoc quod eft cuU 

* I ^p''J^*P' pabilisy fo de injuria fua propria * abfq; hoc quod he is bailiif. 
Raft. Ent. 557V ^"^* ^^ »njuriafui propria abfq; hocy that there was fuch a 
558, 6jo. ' prefcription, thefe arc naught, the natural and proper plea 
to this avotary had been nihil in aretro^ which is quaft the 
general ifTue, fo that this is a pleading fpecial matter, 
which amounts to the general ifiue ; and no other evfilcnce 
can be given but fuch as might have been given upon the 
proper ifTue ; therefore thi.s circumlocution is ill, bccaufc 
it prolongs the caufc by enforcing the avowant to an unnc- 
ceflary replication ; and though it is no more than matter 
of form, bccaufe it doth not alter the evidence ; yet, per 
Holt^ Ch, Juft. this being upon a fpecial demurrer, is 
naught. 
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12, Anonymous. 

[Pafch. 9 WUl, 3.] 

PJ?i! Holt J Ch. Juft. A man ought to itiduce his tra- TFeremuftbei 
Ycrfc, and the reafon is, bccaufe he bught not to fc!Xnh^^^^ 
deny the title of another, till he (hew Tome colourable title inducement to i 
in himfelf, for if the title traverfed be found naughty and travcrfc. 
no colour or right appears for him who traverfed, it would ^"" ^^^' 
happen that no judgment could be given ; but an induce- 
ment cannot be traverfed, becaufe that would be a travcrfe 
after a traverfe, which would be not only infinite, but ab- 
furd ; for it is quitting his own pretence of title, and fall- 
fng upon the title of another. 

. X3, In trefpafs for taking and carrying away his goods i Vmr. 184. 
I die Januariiy the defendant juftifies the taking 2 die Ja^ * Jo°- H^. 
fiuariiy qua ejl eadem tran/gre/Jto ; adjudged naught upon a ' j^*' ^^'' 
demurrer, becaufe he doth not traverfe the time before and i Saund. 14, 
after 5 and to fay qua efl ecdem^ bfc. is not fuiEcient, be- » Cro. 228. 
caufc that is not traverfablc. a siikt 641. 

Where the time moft be traTcricd before aod after the trefpafs. 

14. In trejpa/s laid to be done i AuguJI^ the defendant Where the tra- 
juftifiesfor right of common after the corn is cut, and that lufwer^'tife'ume. 
after it was cut he put in his cattle, ahfq: hoc quod ejl cuU 300. 4^3, 434! 
pabilis alker vel alio modo ; and upon a demurrer to this ^"^- '457« 
plea it was adjudged ill, becaufe it did not anfwer the I |*„]Jj' ^ '*' 
trefpafs done, i yiug:^ having no reference to that time. 

I5» \Tifalfeimprifoumc9itf iifc. the defendant jufliiicd 3 Lev. 69. 
un^er a latitat^ and a warrant thereon, virtute cujus he 
arrefted the plaintiff at H. feTr, jibfque hoc quod ejl culpa* 
bilis aliter vel alio tnodo ; the plaintiff replied, de injuria fun 
propria ahfq: tali caufa ; it is true, upon a demurrer, this 
replication was held ill, becaufe there was matter of re- 
cord, fviz.) a latitat^ and matter of faft, (viz.) an ar- 
reft, fet forth in the plea, which the plaintiff ought to have 
anfwered in a particular manner, and not generally, by 
faying abjqf tali caufa. 

16. In trefpafs for breaking and entering his clofe, the » ^"Jf^* n\7* 
defendant juftified by a prefcription to dig for coals; the i^Viienct!***"'* 
plaintiff replied, de injuria fua propria abfqs tali caufa^ but 
did not traverfe the prefcription in a particular mnnncr; Ante 3,6. 
and upon a demurrer to this replication it was objefted, 
that the plaintiff ought to have traverfed thus (viz,) abfqi 
hoc^ that the defendant, and all thofe whofe eflate he had Ante 3 56, 274- 
in the premifes, have, time out of mind, ufed to enter J|gJ.^* 2^^* ^^' 
into the clofe, &r. and to dig there for coals. 

Z4 
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I. The King verfus Speke. 

[Mich. I Wm. 3. B. R.] 



t Silk. 630. 
Cumber. 144. 



WT R IT of error to rcvcrfe an attainder of high trca- 

Tnd mentin ^^"» *^^^ ^^^^ afligncd was, that upon oyer of the 

high tre^fon re- tndiclment, thc defendant Speke confefltd it, and thereupon 

verfedy becaufe judgment was given, but ivithout demanding of him, wAat 

demand"?!"'' *' *^.^ ^^/^^ >" ^'"^M^ Hvhy judgment [bould not he gtvtn : 

defendant what Avi^ per Curiam^ this is erroltieo.us, for it is a neceflary 

be had wfay, qucftion, becaufe he may have a pardon to plead, or may 

move in arred of judgment, for which reafon the attain* 

der was reverfed. 

Before Aeftitute 2. At common laWf bcforc thc ftatute 25 Ed. 3., trca- 

»5 Ed. 3. trcaion f^^ ^^g j^ ^g^y Jpcertain crime ; for killing the king's mcf- 

crune. Icnger was treaion ; fo like wife where a man grew popu- 

hr, this was con [trued <o be incroaching royal power, and 

held to be treafon ; fo that by the excefs of thefe times, any 

crime, by aggravating the circumftances thereof, was 

heightened into treafon. 

3. Therefore this (latute was made to determine 
what (hould be treafon \ and fince it was made, there can 
be no conftruftive treafon, ft. e ) nothing can be con- 
ftrued to be treafon, which is not literally fpccificd in that 
ftatute 5 therefore counterfeiting the coin is treafon within 
the letter of this acl, but ivajhing it is not, nor Jiling^ nor 
clippings though within the fame mifchief and effect, for 
this (latute muft not be conftrucd by equity, becaufe it is 
a declarative law, and one declaration ought not to be a 
declaration of another; befides, it was made to fccurc thc 
fubjeft in his life, liberty, and eftate, which, by admitting 
conllruftions to be made of it, might deftroy all. 
X Vent. 34.7. 4. I'he defendant was indi£led for high treafon in 

Trcaf noons be- r^jf^p^ ^ rtbcllion in Caroliim in America, and tried at bar 

jond (ca mav be . „)? „./,,„, , , . i , . , 

tiied in Middle- 1^1 iVeJimuifier'hall and acquitted ; and it was held, that 
fe*. Co. Lie. this trial was good by virtue of the ftatute 25 H. 8. cap, 2., 
*^'* by which it is enafted, that foreign trcafons may be tried 

[ 359 ] ^y ^ fpccial commiinon, or by tl»c Court of King's Bench, 

by a jury of AUddUjyx^ that being the county in which 

that Court His. 
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1. Lambert verfus Thurfton. 
• [Pafch. 2 WiU. 3, B. R.] 

«J^RESPASS for breaking his dofc w et armis it dam- Ctrt. io2- 
'*' hum 20/., and upon a demurrer to this declaration^ it \^!l^^^^l\]t 
was objededt that the damages being laid to be under 40/. armii cannot b^ 
the fuit ought to have been in the eountycouri i Sed per «T»««Jinihe 
Curiam f The trcfpafs is alleged to be done vi ft armis, and ^'^j'J ITx^M 
for that reafon the county^court cannot hold plea of itj for % inft. 311. ' 
they cannot fine, being no court of record, and it is at ^•^- ''' ♦7- 
thc plaintiflTs cleftion to declare w et armis, 9r net. - ' *'^' 



2. Brook verfus Bifliop. 

[Hill. 1 Annx, B. R. 2 Ld. Raym. 823. S. C] 

^ R E S P AS S, ^are vi et armis 2 die Aprilis^ the de- 2 S»lk. 639. 
'■' fcndant chiufum (of the plaintiff) frtgit et intravit et '''refp-fii with » 
herbam fuam pedibus ambtdando conculcavit et confumpfit, and g„od?"skin?4». 
alfo for cutting down his under- wuod and trees, tratif- 5Mod.'i78. 
grcjpones pred. a prxd'iclo fecundo die Aprilts ufqi 28 ejufdem * JJ^' ?^»^J9« 
menfis diverfts diebus et vicibus continuando. Upon not guilty » jon. xqI/ 
pleaded, the plaintiff had a verdi£l and entire damages ; 2 i^ev. 230. 
it was moved inarrefl of judgment, that the cutting the ]^^ 9^^9** 
trees did not lie in continuance. Etper Holt, Ch. Juft. That 427, 377. * 
is very true, but then the continunndo is void as to that ) show. 296, 
trcfpafs, and damages Ihall be intended to be riven by the i??* .. .^ 

r t r r^ rr i-fii • \ t ^ SmJ. 224, 379. 

jury for thole trerpaiTes of which there might be a con* iSatk. 639. 
iinuance \ but then it was objeAed, that the plaintiff'at the 
trial gave evidence of the derendant's cut ting /r^r/0;7//imi//r- 
noood at feveral times, which, ^^r Curiam, could not be upon 
this declaration, at lead it ought not to have been, and [ 3^^ J 
therefore fhall not be intended : But the way to declare 
for fuch trefpaffcs which lie f not^ \n continuance^ and if the 
plaintiff would give evidence of feveral trefpaffcs, is for him 
to fet forth in his declaration, that the defendant, kiween 
fuch a day and fuch a day^ cut feveral trees ^ and not to lay a con^ 
tinuandotranjgrefjtofies from fuch a day to fuch a day: and upoi| 
fuch a declaration he may give in evidence a cutting on 

any 
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• %i H. 6. 43. any day within thofc days, fo is the Tear-hook * 21 H.6. 

I Uf. iio. jjj trcfpafs, for that the defendant, between fuch a day 
and fuch a day, per divtrfas vices took and carried away fo 
much com, quod mia for the right way of declaring : Ei 
per Powell^ Juftice, the pra£lice was to give in evidence 
feveral trefpafles upon the way of declaring, as in this 
cafe, but that it was wrong ; and if the plaintiff had done 
fo at. the trial, as it was allegedj he pught not to have 
judgment* 

3. Gipps verfus Wollcfcot. 

[Trio. 7 Will. 3, B.R. Rot. 301.] 

Trrfpafsfor/Sih. npRI^SPASS againft the defendant, for that he in 
bg and taking 1 feparali pifcaria ftT in libera pifcaria fita apud H. ptf- 
^^{^X^^ rtftrf/, and did take and carry away ^oo falmons. Per HtJt^ 
gpo4. ' Ch. Juft. a man may have a free fifhery in his own foU ; 
st*^' t *^'* ^ ^^"^ inftance, fuppofe he hath a river within his manor, 
Cumb. 43^, ^^^ another hath a right of fifliing with him ; but becanfe 
45S»464. Cvth. it was not {dA^falmonesfuoSi nor ibidem cepit^ the defendant 
J*5' »Saik. had judgment. The fame point was adjudged Pafcb» 
•37, 656. ^ ^.^^ ^^ between Smith and Kemp. 

Sid. 139. 4* P''^ Curiam f In trefpafs the defendant ' may plead 

a title i but if an adion of trefpafs be brought for the 
mej'ne profts^ after a recovery in ejeflment the defendant 
can neither plead a title or give it in evidence {a). 
1 Vent. -,ao. ?• I" ^^^fp^fi ^^^ fip^^g ^^ his feveral fifliery, and for 

Trofpafa wj»h a taking twenty bujbels tf o^ers^ coutimtando pifeaiionem pr^ 
Ho'ril^dT''"' ///>?., from fuch a day to the time of the aftion brought : 

1 Lev. 210. Upon not guilty pleaded, the plaincifF had a verdift, but 

2 Jon. JC9. could never get judgment upon the authority of Plaperh 
aUv. 2JO. ^^^j. bccaufe the fiQiiniT mentioned under the ccntinuando 

CrO. JlC. 415, ' . rr- 1 ' ■• r 

ft6$. J Show, ^v'as uncertaui, not exprefling the quantity or quality of 

»96. the fifli ; it is true, Hnfe^ Chief Juilice, faid, that they 

were more drift formerly in the certainty of pleading tlian 

now, for now an indebitatus ajpmipfit for goods fold is hehl 

well, without any further certainty. 

» Saund. 401. ^' I^ ^'C^"/^ f^*" breaking his clofe and eating his grafe 

1 Vent, as i, with cattle; the defendant pleaded, that at the time of 

Where the d*c ^^^ trefpafs, l^c. he was po(Jeffid of all the corn grooving on 

fcnd^rtt pleads a fi^^^ ^cres of land pnrcel of the lotus in qtto^ as of his pro- 

portemoii, but per goods, by reafon whereof, at the time in which the 

tiT If'/''I!!i trefpafs was fuppofed to be done, he entered with his 

a tiue, not good. f 11 t 1 . 

cattle to mow, take, and carry away the corn, and m en- 
tering, llie faid cattle did the trefpnfs, fparfim isf rnptim^ 
and fo judifies the trt^fpafs precifely ; and upon demurrer 

(«) Fide note to the title Eje3ment^ i Sidk. 260. 

this 
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this plea was adjudged ill, becaufe the defendant did not 
fet forth any title which he had to the corn, but only that 
he was pojfejpd thereof, which is not fulBcient without a * 
title, becaufe the property fliall be intended to be in the 
«wner of the foil. 



%xitiX anU ilJeto Xtial. 



!• King verfus Alberton, 
[Mich. 10 Will. 3- B. R.] 



A Motion was made for a new trial, becaufe the defend- wii««aiiew 

^ trial fliali ' 

' graoted. 



^^ ant having pleaded a compoiition with his creditors, I"aJi,2l^* "**^ ** 



had forgot to carry down witnefTes at the trial to prove the 
fubfcribers' hands. Sedper Curiam it was denied, becaufe 
the plaintiff fued for an honeft debt; and Holt, Ch. JulL ^''^!|f^^ 
remembered the cafe of an a&ion of debt brought againft * 

an heir, who pleaded riens per defcent, upon which they 
were at ifTue,* and there was a verdi£l againft the beir, be- 
caufe he had not brought the fettlement with him, by 
which .he was feifed of an efiate-tailt and for this reafon he 
moved for a new trial ; but it was denied, becaufe the 
plaintiff liad recovered an honeft debt. 

2. Anonymous* [ 362 ] 

iN covenant f after a verdift for the plaintiff, the defend- Whew the trial ^ 
-* ant moved for a new trial, fuggefting that he was an J'cta^^^n"!^ 
alien, and that the (heriff had returned twelve rf the jury, where noc * 
but that there was not an alien amongft them. Et per Dyer 18, 145, 
Curiam, The defendant fhall never have a trial /^r medie- cro?Eif«^'86*!* 
tatem lingua, without prayer, and if it is granted, and the % HaLHift.p.G« 
flicriff returns none but denizens, the defendant ought to *7*' 3 Bac. 
challenge them before the trial ; and if the challenge is not ^**'' *^^* 
allowed, then to infift on a bill of exceptions; but the 
fuggeftion now made by this defendant is againft the re- 
cord ; and if it is true, he may have an aAion againft the 
flieriff for a falfc return. 

Note; If Tin alien is fued as executor he {hall not have a Cro.Elta. ^,9. 
trial ^^r medietatem lingua, becaufe in fuch cafe he is fued ^3**'cwt»^^2 
in auter droit *. Ante aS. • Othemvife if his inteftaie had been an alko.' 
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3. Sir Ch. BerringtonV Cafe & al. 

[Mich. 5 Annc^ B.R.] 

T«fp«ftjganft y jj trefpafs and falfc imprifonment againft ferend <!©• 
^,rficpSl*tiff fcndants, the plaintiff had a vcrdia-, and afterwards 
Kada verdid, it was moved for a new trial, becaufe as to one of the de« 
but M to one of fcndants the rcrdia was againft evidence: SedperCuriam^ 
•gtinft^vidence, This cannot be done, for the Court cannot fct afidc the 
00 new trial WM Tcrdifl as to fome, and not as to others, and to grant z 
granted. Vide jjg^ ^^al as to all would bc a prejudice to thofe who arc 

Z2 Mod. »75. J , • ^ J * "* 

Str.8]4. duly acquitted. 

4* Anonymous. 

Ko new trial on 'T«HE att orney 'general movt A for a new trial at bar for 
J=o"ryf'^i^ . ^^^ •^"^g* "P^^^ ^" indiament for perjury^ but it was 

15^. I Lev. 1^4. denied, becaufe the king is not interefted ' in the indi^-* 
s Silk. 646, mcnt, otherwife than in point of common jufiice. 

J. Anonymousr 
[Pafch. 1702. B. R.] 

Ofcarrymgdown O U LED, that if thc plaintiff would not enter his ifliic, 

»cwuk by pro- Iv q^ ;f j^ jg entered, and he will not carry down thc 

caufe to trial, the defendant may by rule compel him to 

r 363 ] enter it, and if it is entered, the defendant may carry it 

down by provifo; and that this is the ftanding rule of thc 

6 Mod. »46, Court ; and in this cafe Serjeant Darnel moved, that thc 

plaintiff's evidence depending on certain town-books in the 

cuftody of the defendant, and that he having refufed to 

give copies thereof, ^r., that the plaintiff might not bc 

compelled to proceed till the defendant gave him copies, 

Jn'bt''"t help ^^^ '* ^""^^ denied ; for, per Holt, Ch. Jull. the defendant 

thepiaintiiTto IS not bound to hclp the plaintiff to evidence agaiuil him<* 

ctidcnce. f^lf. 

6. Regula. 

[Hill. 16 Car. 2. B. R.] 

r\R D IN A TUM ej!, qmd n'lft caufa ir'tanda npnd Len- 
^^ don isf Mtddlefex intrata fuerlnt cum cnpitali jujliciarlo 
hujHS Curia per fpatium d::arum dierum ante feifionem qtsa tri^ 
anda fitnt, mar tf callus pot cjl int rare ne recipiatur ad injlafh' 
iiam difendentis vel ejus attornati^ i^c. 



Rule. 
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7. Hall verfus Hill. 

[Mich. I Anns.] 

IN an a£lton brought in an wfericr cottrtj fvh.Jin the Ju<Jgesofttt 
court at £rij7o/, the plaintiff had a yerdia and cofts JJ^J;'^'."^ 
taxed J and after a fecond fcire facias againft the bail, the uiai after a fs- 
judge of that court granted a new trial, and thereupon the coo<* <circ facias 
Court of B. R. being moved, made a rule for the judge of IJ'g'a'nft "^baii. 
the inferior court to (hew caufe why an attachment (hould vide 1 Saik. 
not be granted againil him: for, per Curiam, though a »<^»' *^**^ 
new trial ought to be allowed, if frefcly purfueH, yet it is ^ Mod.84,Ss. 
a mifdemeanoT in a judge to grant a new trial after the 
party hath reded fo long under a former trial, and it may 
be a queftion whether any court can grant a new trial to 
be had before themfelvcs: There cannot be a new trial at 
bar as there may at mjl prius^ for in the lad cafe it is but 
reafonable that the Court (hall judge how tlie judge of tiifi 
prius has executed his authority. 

8. Covenant was brought by the plaintiff in HamtJlire, Sid. xyj. Of« 
for not repairing a houfe in Berkfuire ; and iffue oeing mif-tnai in an ' 
joined upon non infregit convefUioncm, the caufe was tried *Ra\^ sV.^rLeT. 
in Hampjbirey and the plaintiff hiul a verdi£l, but could 114. 3 Uv. 
never get judgment ; for, per Curiam^ this is a m if- trial, 3Q'^' ^^^^ ^^7* 
l>ecaufe this being a fpecial iffue, nothing can be given in cumb^ 472. 
evidence but the not repairing in Bert/hire, efpeciaily fince i s^und. 147. 
the fuit is between the very parties to the deed, and not be- 
tween affignees {a). 

9. Debt upon bond, the adion was laid in Lcndon, Sid. 315* iLer. 
«nd the condition was, for performance of covenants in an ?f J" ^c'county* 
indenture, by which a walkj called Shrubivalk, in tHe where the matter 
county oi Northampton^ was granted, fs*r., and the venue in > flue doth 
was of Shruiwaik, and the caufe was tried in Northampton; g*^' p^ ^ " "* 
and after a verdid for the plaintiff it was infiftcd, that here r - g^ 1 
was a mif'trial, becauft^ the venire facias could not come V o nr j 
from a ivalk in aforefi, which is only an office or liberty : 

Sedper Cnriamf This being tried by zjury where the mat- 
ter in iffue did arife, it is within the ftatute 16 i5* 17 Car, 2* 
cap* 8. ; it is true, the words of that Tl'atute are, (viz,) It 
fhallhe goody if tried by the county nvhere the aBion is laid^ but 
that mud be under dood by the county ^vl^re the matter in 
iffue doth arife: for othcrv/ifc it would dedroy the whole 
law concerning juries, to try it in a county foreign to the 
iffue, as it may, if tried in the county where the aftion.is 
laid. 

(tf) It is held 2 C;i0. 142. AV4'» fo" of this cafe feems fomidcd on*» 
that an adlion of covenant for not re- propofition dired^ly contrary to law. 
pairing may be in the county where Vide 2 Salk. 651. 
the ieaifc is alleged. The cfpecial rca- 

10. T];e 
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Si4. 157. 
I Lev. 1 14* 
Where the plain, 
tiff mty lay hit 
adion in what 
county he will* 



ilntea 9. S. P. 

3 Jon.Sz. 
3 Show. 344.. 
I Saand. 247. 
Carth. 448. 



5 Mod. 40$. 
Cumb. 472. 
s Show, 344. 
Carth. 448. 
Where a wrong 
venue is aided by 
the ftatuce. 



Crottert 

TO. The plaintiff was apprentice to the defendant, who 
covenanted to inftru£t him in fuch a trade ; and for not 
performing it an adion of covenant was brought and laid 
in Middi^x ; the defendant pleaded a departure out of 
his fervice in London ; and, upon a demurrer to this plea, 
it was infifted for the defendant, that the ^nue ought to be 
from London^ where the departure was, and the rather, 
becaufe the caufe of aflion in Middle/ex was admitted hj 
the demurrer. Sed per Curiam^ In perfonal adions, and 
in fuch which are tranfitory, the plaintiff may lay his ac* 
tion in what county he will, and the jury ought to find all 
local a£l$, though in another county. 

11. Covenant i and the a£lion was laid in London^ and 
iffue was joined upon a feoffment in OxfordAire^ of lands 
in that countv, and the caufe was tried in London: after a 
verdi£l for the plaintiff it was moved in arreft of judg- 
ment, that this was a mif-irial^ becaufe a Feoffment of 
lands in Oxfordjbire is local, and therefore the caufe ought 
to have been there. Sed per Curiam, -This is helped by 
the ftatute 17 Car. 2., being tried in the county where the 
a£lion was broujght. 

12. Covenant for not repairing a houfe in Chejier, the 
defendant pleaded reparavit, upon which they were at iffue, 
and the venire facias was from the county ofChefter at large ; 
after a verdift for the plaintiff it was obje£led, this was a 
mlf'trial, for the iffue being local, (viz.) at Chejler gene- 
rally, and the trial being in the county of Chejler at large, 
it was by a jury of a wrong county : And per Curiam, 
this is not aided by any ftatute, but only a wrong venue 
in a proper county, as if the iffue is at IJlington in Middle/ex, 
and the venue is of Hampflead in the fame county ^ that . is 
right, but the venue is wrong, and that is aided* 



[z^s\ 



SCrober. 



1 Salk. 2T9. 
% Saund. 74* 
a Vent. 67, 78. 
% Cm. 664. 
I Sid. 445. 
3 Sid. 174. 

I Cro. 89. 

Allcyn 91. 
I Salk. ft 1 9* 



Cro. Car. 544< 
^ Lev. 336, 
337i545- aCro,»62< 



I. 1 N trover f the plaintiff declared iox ten pair of cur- 
* tains and vallance, good without (hewing the kind 
and quantum of ftuff, and fo it is of any fuch artificial 
things. 

2. It lies de denariis, though cut of a hag, for the aiiion 
is not to recover the money, but the damages. 

3. It lies for zfpaniei, but not for a hawk unlefs re- 
claimed, and the reafon is for want of propertj^ and therp- 

I Bttl. 95. fore 



fore the plaintiff always proves a property in himfelf and 
a convcrfion by the defendant. 

4. Trover for a horfc, the defendants juftify the Hutt 10. Hob, 
taking as a dijlrefs for toll ; naught upon a demurrer, be- ^^7- S.c. QuoJ 
cavfe the converfion is not anfwered, for a diftrcfs is no vwc j°n .T40!' 
converfion. ^ Saik. 654. 6 Mod. an. 

5. Trover, l£c. for 100 fieep^ the defendant juftiiied 
under a fieri facias^ by virtue whereof he took diem in 
execution : Et per Curiam^ upon demurrer this was ad- 
judged ill, becaufe this plea doth not anfwer iht converfion^ 
he ihould have pleaded not guilty, and given this matter 
in evidence at the trial. 

6. Trover againft hufband and wife, the plaintiff can- Cre. Elis. 494* 
not declare of a converfion by the huiband and wife, to ^^^^^^' *,*• 
the uXe of the wife, or to the ufe of the hufband and ^g^^^g^^'^/^f* 

wife. I Rol. 6, 34S. VideiSalk.ii4. 

7^ But he may declare of a convcrfion by the hufband i ^or. 6. Ydt. 
and wife, to the ufe of the hufband, or that the wife con- J^J;,^"^ ^ 
verted the goods to the ufe of a flranger, but not to her jonraeii 44.J. 
own ufe, or that (he converted them to the ufe of her and 
her hufband. 

8. Where the defendant comes to the poffcflion by Sid. 164. Chut. 
finding, in fuch cafe denial is ii converfion $ but if he had j['*' ^ ^^ 
the goods by delivery, there denial is no converfion, but 
evidence of a converfion ; now in both thofe cafes the 
defendant had a lawful poffeffion, (viz.) either by finding % Saik. 6;$* 
er by delivery, and where the poffcITion is lawful, the J/J^^i'iVcB 
plaintiff mufl fliew a demand aud a refufal, to make ax 36. 
converfion. 

But if .the poffeffion was tortious, as if the defendant 
takes away the plaintiff's hat, there the very taking is a 
fufEcient proof of the converfion {a), 

{a) R, ace. 3 ff^tl/. 1 46. 5 Bur. 2657. Ftife 2 Str^ 943. 

9. Fuller ver/us Smith> [ 366 ] 

[Mich. 8Wni.3. B.R.] 

IN trover, the plaintiff declared of a finding by ten per- ConTerTion w the 
.fons, and that nine of them converted the good; upon 8»ftof«hF«ft«o^ 
not guilty pleaded, the plaintiff had a verdiA and judg- 
ment in C B.f but upon a writ of error in B. R, the 
ju^gnicnt was reverfcd, becaufe the converfion is the gtfi 
of ihe aAioUj for if a man finds goods, it is lawful for 
Jiim to take them up. 



i66 



Ctotj^r. 



10. Benbrigg vei^ Day. 
[Hffl. 3 wai. J. B. R.] 

iSifk. iiS. 'Tp ROVER for fevcral things, and amongft the reft 
^r.'*'.*i'J'!r!' pf-o duo^ui falcrts, and upon a demuirer to the de- 

tilf may take fe- - *. ^ J /. i . •/•/•»•" « tt i 

%erai damages, claration, for t\izt falcrts was an inieniib e word; Jtioiii 
•ndrcicafe them Cli. Juft. would not abatc the declaration \ becaufc he ft id 
wb-!chUiaccr. ^^^ ^^^ plaintiff might take fcvcral damages as to the 

other things, and might releafe them as to this word^ and 

fo take judgment for the reil* 



«Sa1k. 65*. 
S. C. Upon 
another point. 
What pica is 
good in trover, 
what not 



t YelV. 19S. 



I Vent, »li, 
3 Keb. 14. 



II. Hartford verfus Jones* 

[Mich. 10 Will. 3. B. R. J Ld. Raym. 393. S. C] 

T N trover and converfion, the defendant may plead fiot 
g^^^ly^ ^^d give in evidence, that he diftrained the 
goods, and detained them till he was paid, but he cannoC 
plead fpecially, that he took the goods hy dijlrefs^ or that 
he detained them as hoft till paid for the horfes ftand* 
ing, isf Jic de Jtmilihusy for the converfion is lawful^ and 
none is confefTed ; but if he pleads a matter which con« 
feffes a converfion, and avoids it, as the cafe is in ^Tel* 
Virion ; it is good per Holt^ Ch. Jufl.^ and fo it was ad<* 
judged in this cafe. 

1 2. Trover de duobuj eentenis piumhis ura^ Anglke^ twd 
hundred ton of lead ore^Xx, was obje£^ed, that centena was 
properly a hundred in a county: Bed per Curiam^ it is 
good, as here with an Angiice^ fo it is de duobus. ponderihus 
cafei^ Anglice, two weighs of cheefe t fo it is dt duobus 
tneribus cupri^ Angltce^ two horfe-ioads of copper^ for thtrfc 
words are to be underftood according to the fubjefit 
matter. 

13. In trover^ the plaintiff declared for tenpaif of cur* 
tains and vallance^ good, without {hewing the kind and 
quantum of the ftuff, and fo it is of fuch artificial things) 
but trover for planks^ unlefs the plaintiff fets forth how 
many, is not good ; but for planks in his granary, or for 
books in his ftudy, is good. 

* 14. In trover for letters patents of wine4iccnce, after 
a verdick for the plaintiff, it was objefted, that letters 
patents are a record, and there cannot be a converfion of a 
record. Sed per Curiam^ the letters patents in the declara'« 
• tion are only an exemplification of thofe uiider the great 
feal, for ^hich trover lies, and they may be con-" 
verted (^). 

{a) Per Ld. Mansfield » in the cafe adlion of trover in form is a fidionj 
of Cowptr V. Chittjt 1 Bur, 3 1 .> The in fubftancey a remedy to recover the 

value 



% Saund. 74. 
Stile 360, 361. 



Sid. 9S. a Vent 
^8. I Show. 
144- 

}{ardr. itr. 



vilaeof perfonal chattels wrongfully been la^/ullj gotten. Hence, if the 
converted by another to his ufe. i he defendant delivers the thing upon de- 
form fuppofea the defend ant may have mand, no damages can be recovered 
lawfully come by the poflefiion of the in this adlion K}r having taken it. 
goods. The adlion lies, and in many Thb is an adtion ofiarf, and the whole 
cafes has been brought, where, in icrt lies in the 'wrongful cowverfion, 
truth, the (defendant has got the pof- Two things are necelTary to be 
feffion lawfully. Where the defend- proved to entitle the plaintiff to reco- 
ant takes them wrongfully and by ver in tlits kind of aftion : id. Pro* 
trefpafs, the plaintiff, if he thinks fit perty in the plaintiiF. 'adly, A wrong- 
to bring this adion, waives the tref* ful converfion by the defendant, 
pafs, and^fflits the pofleflion to have 



Xtuft. 



I. 'T* H E father fold the ancient eftatc of the family, and Ch. Rep ay. 

-■' with the money purchafed a new cftate in his and ^.^**; ^h V^^' 
his fon's name;, the father devifcd the lands to hh grand- jomcd'with'ihc* 
fon, and died \ the devifce pretending, that the cldeft fon, /«rher in a pur- 
who joined in the purchafe with his father, was only a Jiff*n^c<i^*'^u* 
truftee. Sedper Curiam^ Where the purchafe is to the IdvMcemen'r. " 
father and fon, he (hall never be taken to be a mere truf- Ca Ch. 296. 
tec, unlefs fo exprcfsly dccla^d, but it fhall be intended * ^^' '^' 
as an advancement of the fon, efpecialiy if he is not 
othcrwifc advanced, or left unprovided ; and It was the 
ancient way to join the fon in all purchafes to prevent 
wardihip. 

2. Where a truftee is to pay debts, legacies, or per- ibidem. Where 
ttons, out of the annual rents, ijues, znA profits of the ejlatey "/""^y '' *" ^'^ 
he cannot alien or fell to raife the money, unlefs it is to pn^fir'&l^^he 
be paid at a certain and prefixed time \ nnd if the annu;il i^^'is cannot be 
profits will not do it within that time, then he may fell, ^^^^' 

for it is within the intention of the truft. 

3. The teftattix made JV. R. her executor, and gave all De^-fc of ^11 her 
her eftates real and perfonal for the payment of her debts ^i']. "°^ [''^^"r*' 
and legacies, and amongft other legacies (he gave 200/. to in fee.* ihiectn 
her uncle, who was her heir at law; per Curiam, this is '97' "» Vem. 
a dcvife of the lands to IT. R. in fee, and no implied truft \'l'J:^'^^^^' 
in him for the benefit of the heir, as to the furplus, after '^^%c^.*^^* 
debts and legacies paid 5 Tor if that had besn intended by 

the teftatrix, then the devife of 200 /• to him had been to 
Qo purpofe. 

• 4. The wfe having afTjgncd her term before mar- » Ch. Rfp, ajy. 
riage, the A///&/3/frf mortgaged the truft. Et per Curiam, j^^^^f T''^'* 
Where a term is fettled in truft tor a jointure, or in pur- T-r ^rra U/^?© 
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mar^age, tbt fa^nce c[ marriagi ariicltSy or if it be the tennof the wife",. 
ll!^'!l "^^ u an<l afligncd by her before marr'tage, the httAand can nei- 

never clurkC it» . _ o , . <• ^ i- r • • ^« * . • • 

ther charge, difpofe, or forfeit it by outlawry, and this 
hath been the conftant courfe in Chancery fince ^uetn 
EUzahithhrtxpi ; but if the aiSgnmcnt is made after mar- 
riage in t^ruft for the wife, it is Uien voluntary and fraudu- 
lent. 
HtH, 40 ^ j^ ^ t^^ft Qf jf fgc or tail \s forfeited by treafin^ but not 

fimpeorwju't by fclony J for fuQh forfeiture is by way of efcheati and 
forfeited by trea. an cfchcat Cannot be but where there is a defed of a tc* 

fon. V.4eFoftcr ^^^^ J^^ ^^^^ jg ^ ^^nant. 



llanante. 



Rtjm. jo8. I. T N ejecfment for a mefluagei with tlie appurtenances r 

l^'Ts!^«r:Ibir UP°" '^^^ g^'^^^y pleaded, the plaintiff had a verdift 

by the ftjtiitc ^woflrf parcellam mejfiMgn jacetf next the meffuage of F. Neev ^ 

t^s§i7LK.i. and the judgment was, that the plaintitt recover the term 

of and in parcel of a mefluage lying next the mefiuage in tie 

occupation ofF. Netv^ fo that the verdiA was for a mefluage 

next the mejfttage of F. Neevy and the judgment was for a 

mefluage next another mefluage, m the occupaticn of F. 

Neev^i now admitting this is a variance, it is amendable by 

the ftatuce 16 £5?* 17 Can 2. cap. 8. fvi:^J the words arc» 

^1/1 fuch omljfionsy 'uariances^ defeBs^ and other matters of 

like nnture^ not being againft the right of the matter ofthefrnt^ 

fiall bt amended : But a meffuage ^'F. Neev^ and a met 

fuagc in the occupation of F. Neevy feems to be no material 

variance. 

PoiVira o. S. P. 2. In replevin for takinn; averia^ and the writ and dc- 

VarUiicc between claration wcfc both for taking averiiU fviz.) a marc; and 

tWc writ Jind <le- J . a-rLj^i '^ i«i^ 

daxation. ^P^' ^ demurrer it was objected, that a mare could not be 

averia ; and for this variance between the writ and the de- 
claration the defendant had judgment, a Lutnv. Gin»*s 
cofe. 
Sid* 103. Be- 'J. Error to revcrfe a judgment in C.B. in ejectment, 
«ror"and fTc"rd ^'^^ ^'^^ ^^^^ abated, for that it was to remove the pro- 
ccrDficd. I Rol. cecdings between W, R, and TF. IK of the city oi Excefier^ 
7^4. sho. 145. i„ the county of the city, and a blank was left for the ad- 
L 3^9 J dition, and the record certified was, that W^. R. oi North 
Afoulion in the county of Devon y yeoman ^ was attached toan- 
fwcr /r. Jf^. clerk J and for this variance between Jf\ R* 
4 iu 



Variance. 369 

.in the writ, and JF. R. %uHb the adJiihn in the record cer- 
tified, it was abated. 

4. Error to reverie a judgment in C. B. in trefpafs, the Sid. 19^ Be- 
writ was W. R. de^ Wr., in com. Warwick^ and the record *^" ^^ ^"* 
certified was W. R. dgy fifr ., in com. Lincoln. Per Curiam^ corf'^dLdr' 
It is a material variance, and by reafon whereof the record 

was not removed. 

5. Writ of error in the Exchequcr-cha|;hber to remove SM. a6o. Bc- 
a record out oiB.R. of a certain trefpafs the hufband and ^^^^^^^ 
wife had done, and the record certified was of a trefpafs ^wlw^fJi^ 
done bv the woman ahne^ and for this variance the writ was ' ^^^' 753- 
abated. ^''' "•- 

6. Burr virfus Atwood. 

i • 

[Mich. 1 Annae.] 



Writ 



^Tr» H E plaintiff obtained judgment in z fcire facias upon i W. Raym. 
^ a recognizance againft the bail, and now upon a writ 3»8> ss?- y. 

c t !_<. •.. t • j» J- .• ^' - ' of error in which 

ot error brought, it was qtsod m adjwUcattone executtoms ju^ the judgment 
dicii pradiS, error inUrvenit manifefhis^ \sfc. ; adjudged this was mirreclced. 
was naught ; it (hould have been in adjudicatione executionis 
recognition^ prMEt.y becaufe a recognizance is not fuch a 
judgment as might or would be intended on the face of the 
writ of error. 

7. King vcrfus Ewer. 

[Pafch. t Aonae,B.R.] 

I N zfcire facias upon a recognizance removed by certio- ' ^- Rayna. 

* rart^ and, upon oyer entered in hjtc verba^ the condition ?/^'^j ©f ^j*' 
of the recognizance recited in iht Jcire facias was, that the was recited in the 
defendant fliould give notice of trial profecutori et ejus cleric ^«'^ ^**^^"' 

co^ whereas the recognizance itfelf was, /r^r^ori out ejus 
cierico ; and per Curiam^ this is a variance, and quite dif ^ 
fcrent \ fo the defendant bad judgment, 

8. Anonymous. [37^ J 

[Pafch. 5 WilL 3. B. R,] 

|N tre/pafs ZT\d battery brought againft hufband and wife, Between ;Kc on. 

* the original, as it was recited in the declaration, was Jj^^J^ ** 
of a battery only at one time, but the declaration itfelf was 
of'feveral batteries done bv them at feverai times $ and the 
defendant pleaded to the leveral batteries, but the plaintiff 

replied only as to one of them, and^at the trial had a ver- 

Aa 2 di£l*, 
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d\(k ; and upon a motion to fet it afide for this TanancCt 
per Curiam, The original being recited in the declaration, 
hut not fat ont npon eyer craved (4)9 it (ball be intended to 
be right, but mifrecited in the top of the dechration ; and 
the plaintiff's not replying to the other batteries is but a 
JifcoKtimiance, which is helped by a vcrdift. 

(tf) The Courts will not now grant 9ytr of an original. Vide Duig. zij. 

9, Anonymous. 

Aiitei2.S. P. T N reptevin, the writ was ijuare cepttaveriat and the de« 
^ claration was quart cepUt unam equam. Etper Powell^ 
This variance between the writ and declaration is naught 
even after a verdi£l, which Trebj, Chief Juftice, denied : 
It is true it is naught upon a denmrrer, but it is cured by 
tlic Oxford 7L& after a vcrdid. 



[ 371 ] ^menite jFarfafif* 



Sid. 100. I. A Vtmre facias ad refponiendum maybe without a day 

sa.k. 63. /a certain, bccattfe bv an appearance the fault in this 

procefs is aided, but a vemn facias ad triattd. exitum, mull 

be returnable on a day certain. 

1 Cro. 5S3. 2. Upon an indi^ment hcfofe J u/lices of peaci in tbdr 

bid. 99. quarterfojjions, or before jufticesofo^^and terminer^thm 

muft ht fifteen days between the tefie and return of the venire 

facias ; but if the entry be ex ajfenfu partium, then the w- 

nire facias may be returhable immediate before the jullices 

of peace, tlft\ 

1 Cro. 448. 3, But before juftices of oyer and terminer and gaol^ 

*>t)ici8, 2;. deliverx, an indidment may be found and tried the fiimc 

day, for they may award a venire facias returnable imme* 

diate^ and fo may the King's Bench for all oflfences done 

in Middlejex^ that being the county in which that Court 

fits, but not for offences done out of that county, becaufe 

as to fuch it is not a court of oyer, iffc* 

4. Where an imperfedt verdifl: is given in ano^^, the 
I fame reccgnizors may be refummoned by certificate of the 

I affize to explain that verdift, becaufe this is fefiinum re* 

i mfdium^ but in all other cafes, where the jury come in by 

j procefs judicial, if an imperfect vcrdid is received .and 

recorded) 



fccorded, no alioj venire facias or nifi prius will lie for the 3^0.33. S Rep. 
fame jury, but there muft be a venire facias 4e novo; it 18 ^»' ^'**" '*' 
trucp if a jury is difcharged upon a demurrer to che evi«- 
dence, and without giving any Tecdicl, there an alias tir- 
mire facias will lie for the fame jury, but where a rerdift . 
is fet afide, there muft be a venire facias de novo^ becanfe 
the fame jury cannot ftand indi&icat to try the fame 
caufle again. 

5. A venire facias de pidnftg vilU^ iftc. is good in a Noy66.mG^- 
fuperior court, becaufe their jurifdidio;) is general, but "***** "^ 
it is not fo in an inferior «ourt, becaufe their juriididlion 
is circumfcribed to the vill only, therefore the venire facias 
muft be de villa^ and not de vicineto villa^ but this is con- 
tradi&ed by the later * authorities, for it ftiall be intended, • Jonet 171. 
that their liberty extended beyond the vill. ^^^^' *®*' 



W^Utt. [372] 



f • I N a fpecial verdict in irefMe% brought againft Hr Vaugh. if r, 
* Rich. Cox, Baronet, Rich. Qm, Efq. and others; J^^-^^SaT 
upon not guilty, the jury find a warrant of a juftice of '^• 
peace, commanding tlie conftable to arreft the plaintiff, 
viriute cujus be was arretted, and that the conftable re- 
<|uired the other defendants to aflUl him to convey the 
plaintiff before a juftice of peace, and that they brought 
him to the conftable's houfe, and that fnediB* Richardus 
Co9c, Milts, lent lor the conftable, and commanded him 
to nut the plaintiff in the ftocks, whereas there was no 
fucn perfon as pneSEtus Richardus Con, Miles, beforer 
mentioned in the record : \^But Richardus Cox, Baronett*} 
Etper Curiam, this made the verdifi very unoerlain* 

2. The jury were charged at the affizes with an iffue SM. 135; 
concerning a copyhold, and one of them^ after they were c»!eii»'. "e!* 
gone from the bar, had a courinroll [detivered to him], and ^ rI,!. 7/5. ' 
told the reft, that he knew the matter, and that it was for Mo, 546. 
the plaintiff, but the other eleven being of another opinion 
before they faw the roll, left the matter to this juror, and 
|b they brought in a verdiA for the plaintiff, but it was fet 
9fide, and a new trial granted. 
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J. Cattle & al. vcrfus Andrews; 

[Hill. 5 W. 3. Rot. 826] 

^'l ^tS^^t, ^pRRORofa judgment in C. B. in an aftiott of tirf- 
gawno*terd!a P^^f^, whcTcin tkc plaintiff declared againft the de- 

as to the reft, fendant for fcvcral trefpafles, fvi«.J for breaking and cn- 
And*. 1^6 'cro ^^""g ^^^ clofCf treading down his grafs, and taking and 
El?».' 133.* "*' carrying away water ; the defendant juftifies as to all, upon 

which they were at iflue, and the jury found him not 
I Inft. 227. guilty as to the treading^ but gave no rerdid as to the 

other matters ; this was adjudged naught, and for this 

caufe the judgment was reverfed. 

[ ni ] 4. Anonymous. 

[Hill. 1697, at Guildhall, cwam Holt, Chief JoiHce.] 

SS^twtff. ^SSt^^PS/J'agaiuft two, and there was judg- 

•ththeaaioo. ment by default againft one of them, the other 

ciiefindiogof the pleaded payment in fatisfaftion of the whole debt, but at 

i;7^!Jj^^*^- the trial proved only payment of his (hare: Et per Hdt^ 

xSalk.23.*s.c. Ch. Juft* If the jury find a difcharge only as to this de* 

fendant, they muft find for the plaintiff, and fo they muft, 

though they find the payment was for the whole debt, be- 

caufe the other defendant hath conftfled the a£lion, and 

the finding of the jury cannot difcharge him \ which was 

done accordingly, and fmall damages given. 

Jonei »«, 61, J. Verdin (hall not be taken fo ftriftly as pleadings, 

but the fubftance of the thing in ifiue ought to be always 

found* 

Where thajary 6. In all cafes and in all anions the jury may give a 

l^Jtr^)^^'. general or fpccial verdid, as well in caufes criminal as 

dia. ^^' t-'iwi, and the Court ought to receive it, if pertinent to 

the point in iflue, for if the jury doubt they may. refer 

themfelves to the Court, but are not bound fo to do. 

^»^~«^ 7. Where the adion is grounded on the contraft, if 

^"^^ the party miftakes the fum, he fails in his a£lion, as for 

inftance, if h^ declare for a horfe of 20/. and the evidence 

• is, that the horfe was fold for 10 L or for twenty marks, 

in fuch cafe the plaintiff (hall iiot recover, becaufe it is 

upon another contract. 

Cr^'Eil 1*47. 8. But it is ptherwife if the plaintiff declare upon a 

Moor4'6. Sid. piomlfe in law, or where the a^iion is grounded on a tort, 

5. »Veiit,i5i, as- if an aftion of debt is brought for the efcape of the 

**^' ^ hu(band and wife, and the jury find, that the wife only 

was in execution and efcaped, the plaintiff (hall have 

judgment. ' 

9. Cafe, 



f. Cafe, (SV. In which the plaintiflF declared, that the Allen aS. 
'defendant was indebted to Jf. R. in 4o7., who became a B*k«*'«Cafc. 
bankrupt, and that the commii&oners alBgned .niehita in 
^uadem fchedula annex, continen, prad.fummanf 40/. to the 
plaintiff, whereby the defendant became iadebted to the 
plamtiiF in 40/., and being fo Indebted, promifed to pay \ 
and upon the evidence the jury found the defendant was 
indebted to the bankrupt in 30/. only, fo that the fum of 
40/* for which the plaintiff had declared^ was never af*- 
figned to him, nor promifed to be paid ; but adjudged, 
that it was no worie in the plaintiff than if the bankrupt 
himfelf, befori: he became bankrupt, ha(j brought the 
afiion ; and the .differ-ence is between an a£lion on a pro- I 374 1 
xnife in law as in the principal cafe, and an a£lion brought^ 
•upon'the contract iticif ; for in the firft cafe, a mijlake m^ 
the fum doth not hurt, but in the other cafe it doth. 

10. A verdift, which finds ^4irr cni^ cftbt ijfut^ is void ^ere part of 
as to the whole; as for inftance, an information was f^jfj^j'^^i^ 
brought for intrudii^ into one'meffuage, and an acre of ing, but not pur. 
land, and the jury K>und the defendant not guilty as to ru^ntcotiieiirue. 
the land, and faid nothing of the meflViagci this was ad- EH^f * "!' ^JiJ; 
judged ill as to the whole. 3 Lct. 55. ' 3 Le^n. 83. 

11. Cafe, Uc. for faying the plaintiff had the French Dynys* Alien 
/Mf, and tbatievfos^ life, the jury find all the words in the 3S* 
declaration, except thofct thai he bad the French fox , ad- 

jiidged ill for that wafon. 

I a. So where the defendant was indided for a forcible Sid. 99. 
entry and detainer, the jury found the entry peaceable^ 
but laid nothing as to the detainer « but if they had found 
the entry peaceable^ and the detainer by force, it had beea 
good. 

13. But where the defendant was indided for forging ^ Uv. m, 221. 
and pdi/ifiing, and lie was found guilty de tran/grefficne 
[/nrJlr/?.], and of the forgery aforefaid, though nothing was 

iiaid of the puUiJhing^ yet the vcrd)£i is good, becaufe th^ 
words de trdnfgreffioue pr^Sii* include it. 

14. So in trefpafs for an affault and battery, and the ^1^* "m^i* 
jpy found the defendant ^iXtj de tranfgrejfione, and affault ^ £1^^?*^ 
X^r^n/iV?.], and (aid nothing as lo the battery \ adjudged 

goody for the word tranfgrmo iacludcs the battery.' 

15. Aftion of the cate for woids, upon not guilty Sid. 234. 
pleaded, the jury found that the defendant 9ion locutus ejl 
piriat (sFc. ; adjudged ilL 

id. ^m trefpafs^ upon not guilty pleaded, the jury 
found, that the plaintiff non damnifieatus fuit ; this is illy 
ibecaufe it doth not anfwer the plaintiff's charge. 

17. So in ajiimp/jtf and non afumf^t pleaded, the jury Velv. 78, 7^. 
found) that 'the plaintiff was damnified I'oL by the de- 
l^endanl's non-performing his promife \ this is ill> becaufe 

' Aa ^ it 
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it doth not dire<^Iy anfwer the iflue, but by implica- 
tion. 
I Roll. Rep. 1 8. So if the ifliic he/elvit ad diem^ b"f •, and the jury 

UncatairTand * '9' ^^^ defendant pleaded plim admintftravkf and 

isnperfea, and the jury found that he had goods in his hands, but did 
where more or ^Qt find to what vaJuc J adjudged ill, becaufe the plaintiff 
I Roii.°R"t. ^^^ recover according to the value of the affets found ; 
234. Evetf s but if a^ion of debt is brought againft an heir^ and he 
Cate. aR.iu pleads riens per defcent^ and the jury find that lands in fee 
^V -I defcended to him, but not to what value, the verdiA is 

L 375 J good, becaufe a general judgment (hall be given, and not 
according to the value of the land. 
Yelv. xo6. ^^' ^^'fP^fi againft hufband and wife, in which the 

plaintiff inter alia declared, that they beat his mare. Upon 
not guilty pleaded, the jury found that the wife did beat 
the mare, and as to ike rtjiiue^ Cs'r., they found for the de- 
fendant ; adjudged, that this was an imperfed verdiA as 
to tlie hujband^ for it neither acquits or condemns him, 
for the finding as U the rejtdue extends only to the other 
trefpafles. 
Jones 41. Rte- 21. A verdid found, that W. R. the copyholder did bar- 
nohaflet** Cafe, gain and fell to the lord of the manor all the lands which 
he purchafcd of W. W.^ and did not find what lands, or 
that they were purch^fcd of W. W.y and for that reafon 
adjudged ill. 
Cro. 37Etit. ^^' -^^ ^^^fp^fiy the defendant pleaded a cuftomt &V., 

41 ^ Bonftcm*s which being traverfed by the plaintifi^, the jury found the 
CiSu cuftom fpecially, but variant from that which was pleaded, 

concluding their verdidl quod Ji fuper totam mattriam, iste,^ 
they find the defendant guilty, ^ aliter^ istc,^ then they 
find him not guilty. Et per Curiam^ a venire facias de 
novo was awarded, becaufe there was no verdi£b found 
tipon this ifiue, there being no couclufion upon the point 
in ifliUe. 
Nov 147. Smith ^3' '^ * ^rw/ir^ impedit, a fpecial vcrdift found an in- 
V. Fowkcf ftrument under the feal of the bi(hop with this indorfe* 

mcnt, (viz. J Are/tgnation was acinovtiedged and accepted hj 
the hijb'p: adjudged, that it was not a finding zrefignation 
infah^ but only evidence of a rejignation s fo if inftead of 
finding a feoffment the jury (houid find there was a charter 
and livery indorfed, it is ill. 
Where a verdia 24. A vcrdift, which finds more than is in tjfue^ is void 
finds more cba . qiuiad that, bccaufc it is not within the charge or commif- 
l" id ^'' " " *'0" ^f ^^ Wl 5 ^* f^^ initance, if a man bring an adion 

[^^g 1 of debt, and declares for 20 /., and the jury, upon nil de^ 
^l ^ bet pleaded, find that the defendant owed 40/., this is ill, 
for the plaintiff cannot recover more than he demands, and 
in this cafe he cannot recover what he demands, becaufo 
the Court cannot fever their judgment from the verdifi. 

25. la 
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25. In irefpaft for taking bis gown and manUaUy a fpe- 3 Lev. 4.0, 55. 
cial vcrdia found that the defendant as conftabic took ^^^ 374- 
the gown for a tax^ but found nothing as to the manteaui ^ ^^^* 
per Curiam^ this is a difcontinuance as to the whole. 

a6. AJfault and battery by hujhand and nvife. Upon not H«rd. x66. 
guilty pleaded, the jury found that the defendant was 
guilty as to heating the wife^ and nothing was faid of the 
bujband. Etper Curiam^ This vcrdidi is void^ becaufe only 
part of the iflue was found. 

17. In an aftion of debt for rent, the defendant Sid. 357. vifc 
pleaded nil debet modo ^s^ forma prouty as the plaintiff had a Rol. Ab. <:?j. 
declared, upon which they were at iflue, and the verdift 
found qmd nil debet modo ^ format as the plaintiff* had de* 
clared ; and upon a writ of error brought, this was aflign* 
cd for error to make the whole verdid void, for the plain- 
tiff did not declare that nil debet modo IS forma^ £5*^., he 
declared quod debet • But per Curiam^ the modo IS forma ^ 
and what follows, {hall be reicAed, and fo nil de^et fhall 
fiand alone to make the verdia good. 



Wear anli, ^icarajje. [ 377 ] 



T. A T common law the vicar had no freehold^ and fo it Vicar, where Ve 
^ continued till 9 Ed, 3., which gave him a juris tdrum .. ^»* ^ freehoU, 
and thet'Ciore it hath been held, that lands might be giren 
by the reSor to the vicar ^ becaufe the freehold ftill conti- 
nued in the rc^^r /.but a ftranger could not give lands to 
the vicary becaufe in fuch cafe he would have % freehold, 
and that would be in mortmain. 

2. And as to this matter there is a remarkable cafe, vicftrtgeca. 
anno 40 Ed. 3. 29, 30.^ A v/oir brought -ayivri/ utrumoi ^ome^ 
a carve of lands, to try whether it was the freehold of the 
vicoTy or the lay-fee of the priory the defendant pleaded, 
that ke was parfin of the vicarage^ and prayed judgment if 
the Court would take cognizance of this matter; and it 
was obje£led, that the vicarage being derived out of the 
reBorjy and that by the ad and concurrence of the ordina- 
ry ; and it being a thing fo far depending on the ordinary, 
that he might either decreafe the vicarage and add to the 
re£iory, or decreafe the rediory and add to the vicarage ; 
that the endowment of the vicarage, and how much be- 
longed to it, was a fpiritual thing, and belonged to the 
ordinary; that one parfon cannot give to another parfon 

without 
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without licenfe. Sfdper Curiam^ The thing in demand 
is a matter of freehold^ which cannot be tried by the ordi* 
nary efpecially^ there being a warranty and the z€t of 2! 
ftranger in the cafe : it is true^ heretofore it was held that' 
a vicar could not maintain ail a£iion againft the re^lor, but 
that was when the vicar had no certain eftate in his poflif- 
fions ; but now the la^r is altered, for the vicar is endowed 
to him and his fucceflbrs in feveralty, which is a fixed 
eftate, and therefore he may maintain an qffize againft the 
reHor^ as well as againft a ftranger \ and it may bie that the 
lands in queftion were not derived from the ifi€toTj^ and. 
affigncdby the ordinary to the vicaragCj but given and an- 
nexed to it by a lay-ftrangen 
What It a rec- 3. As cpnceming a re^oryi it b an aggregate inherit- 
lo^'i 1* ^d?" *>*ce> *nd muft confift of lands as well as tithes^ there muft 
o I \ contra. * be the church and churchyard at leaft ; and therefore where 
Vaagh. 497. the plaintiff declares of a rcSorj^ he muft prove more than 
Lut. 6j, ^j^j^^ ^ j^^^ ^^ ^ rcdlory may be without glehe^ for the rcc- 

[ 37S 1 ^^^ ^^"f ^^^^ conveyed away his glehe^ and there are many 
compoGtions between the reSar w vicar ^ by which all the' 
tithes and glebe are conveyed to the vr^ir, referving only 
What it tbe a relit to the parfon } and the glebe, originally conGdered» 
|ie^ was only an additament tx donofundatoris^ and the com- 

mon law, upon the creation of a parfon, gives him nothing 
but the tithes. 

^ Smith vcrfus Waller* 

[Trin. 12 Will. 3. B-R.] 



Tirr HERE the vicar is endowed^ and comes in by infii* 
^^ tution and induffion, he hath ruram animarum oBmn 



▼kar is ettdowe4 
eoc of th^ rec- 

% Rol. 341. ' liter J and is not to be removed at the pleafure of the rcc^ 
tor, who in this cafe hath only curam animarum iaUtuoBterg 
but where the vicar is not endowed^ nor comes in by infii" 

ft Cra 5i8« tution and induRiony the reSor hath euram animarum oBua* 
liter, and may remove the vicar at pleafure ) and where a 
vicar is endowed, it is always out of the reSorj, and by the 
aft of the ordinary: therefore where the quenioii is, whe^ 
ther it be a vicarage or not, it (hall be tried in the Spiritual 
Court, becaufe it could not begin or be created but by the 
ordinary, and with his concurrence, and fo it is of all ^ 
prepriation. 

5. Lutton verfiis King, 



Libel by. a vtcar 
to have his vicaf« 



n E F O R 1^ the ftatute 3 1 /f. 8., a vicar might Ubd i^ 
*^ the Spiritual Court for an augmentation >A iis vicar^ 

ase augmented. r ^i- ^- r • ^^ ^ ^ 

* age ; for, upon the creation pf vicaragcsj that power was 

commonl]^ 
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conmonly refenredy and where it was.i>ot referved tlie. 
iijbop could not augment thntif and libols tot that purpofe- 
wetefrequentlf eKh&itedagamft iffir^rp)>rraii0rj; but now 
SncahY thzt &t$m^ iirtpr^riations are ms^de lay^fees^ the. 
onttnaqr cannot intermeddle^ .neither could they have fued 
for tithes in the Spiritual Court, if that power was not 
particularly fared to them by the ftMu^: But there feen)$ 
to be adiffeconcefwhefc a wwr- i^^^^Jay^impropriator^ and. 
where. the imfar^ofiaior is a/piritml perfiu^ for in the laft. 
Gafe.itisprohaUe.he may fue for an augmentatiof^ : and 
in fome. cafes, where: the impropriatioais.nota /a^e^ ^ 
in the cafe of the chorijters of&alijburyy where the appro* 
priation.of ar parftoago wasr made- to them .before the ft»- 
tute,. and^continueafb ftill^, and^in, fuch:C^(p the biQiop 
may nndoe an augmentation^ if that ppwer i» referv^^ for 
the perfons are fubje£l to his command. 

^6. A vicar libdled for. tithes o£ ntto^^ the defendant i.Mod. 90. 
fiiggefted for a. prohibition^ that time out of mind they Y^herethcen* 
had paid* no fmall tithes tO; the vicar» but. that by the cuf- J^eThlL muft' 
torn of the parifh they were paid to the patr/on : Eir Cu' be paid accordbf 
rniOT, if the endowment of the vicamge is lp(l| the tithes '^ caAom* 
nn^ be paid according toouftom^ £ 379 J 



mtfitation anil ?!KtCitor. 

See the Cafe of Proxies, Davies i. 



I. nRO X I E & ox procuracies^^ fe called by the ranoff^/, WBatarepRxv 

-* becaufe upon every viiitation by the bifhop, the par- "^<>"«* 
fon or church vifited were to procure neceflary provifions 
for the vi/itor, and this proviGon was ortginally in efiulentis 
l^ poeulentis ; but as our focage, which was fo many days 
ploughing the lord's land, came in time to be converted 
into certain payments of money^ fo this provifion was 
changed into a certain fum of money paid to the ordinary, 
as being tie Jure vifitor of all churches within his diocefe ; 
and being thus fettled, it was paid and became due whe- 
ther there was aAually any vifitation or not, as that rent, 
which the tenant was to pav in lieu of his focage fervigc, 
came in time to be due and demandable whether the lord 
}iad demefnes to plough or not. 

2. '^rhtk proxies are now part of the fettled revenue of Procomioiu nt 
the biihop's fee. the king hixnfelf pays them for his ap-^ p«rt of the 

■ ' propriailons, ^^^^^'^^^^^ 
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propriafionsj as the abbeys did before the diflblutioo^ when 
they had appropriated churches. 
Noj iftj. 3. The cwnmijfary^ at this court of vifitatioOi cannot 

cite layparijbimers^ unlefs only churchwarims txAJidiJmen^ 
and to thefe he may give his articles^ and inquire by 
them. 
I Cra. 340. 4. The Archhijhop of Canterbury never Tifits the £oc^ 

Jell^/iifiudi? ^f ^^^* ^^ *« I7 agreement between them 5 and m 
(iiocefeofLon- confidcration thcreor^ if a caufe arifes within the Sk^ 
4011. of London^ and the fuit is brought in the arches before ^e 

archbifhop, though this is per JaHum^ yet the hifiop of 
London is to allow it. 
Of vifiton of * 5. As to yifitors of lay-foundations, they are either by 
by foondttbos. appointment of the foundir^ or by implication of law ; 
[ 3^^ J ^^^ which are by appointment are fuch to wb(»n the 
founder delegates that power. . 
The foonder and 6. ' By implication of law, the founder and his heirs 
^<!i*^*'Tft ^68 ^'^ yifitors, if no particular perfon is appointed j and this 
Sho! p. c. 45. is ^ refervation the law makes to him in lieu of the land 
which he parted withal \ and as the foundation is a crea- 
ture of his own, fo it is reafonable that it ihould be yifited 
by his heirs, to fee that the charity of their anceftor is not 
peryerted. 
07.209. 3 Mod. 7. Corporations aggregate and inftitnted by priyate 
* bV Re^"'»'^' charity, if they arc lay, they arc yifitablc by the founder, 
1 • cp* *^* ^^ Y^j whom he appoints, and from the fentence of fuch 

vifitor there lies no appeal. 
% Rol. 129. 8. But if fplritual, it is yifitable by the ordiHary, and 

from his fentence an appeal lies. 2 Sbow. 74. ^tutre. 



Fide Sut. 4 ft 5 jfmt. cb. 16. 3 Geo, 2. ch. 25, 



I. Willba ver/iis Laws^ 

[Pafch. 6 Will. 3. B. R. i Ld. Raym. 20. 6. C.} 



. 59. 60. T N an appral of murder^ it was objeAed, that the faA 
. Rfp.»8. 1 ^jjg YM in xYiepariJb of St. Giles in the Fields^ when 



iSalk. 

X Roll. 

3Cr'!i. 18^,898. it fiiould be in the i;f7/,*'as it ought to be in the ftatute of 

» Inft. 319. Gkucejler: Sed mn allocatur ^ for the parifh fliall be intended 

a vi7/j and there is ao difference between a parifb and a 

villi 
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< 

t^i//; it IS true a pari/b may contain more vills than one, 
but that fhall not be intended unlefs (hewn* 

2. Booth verfus Johnfon, 
[HiU. I Aanx.] 

WHERE the plaintiff in his declaration lays the Sid. 326. Lut. 
vi/ne in Grafs Inn or Whitehall, which are no vills, 305- Where a 
• yet after a verdia or demurrer they (hall be intended Jml^Jt jn-"** 
to be vills» and therefore, if the defendant will take toidedcobeaviUy 
any advantage, he muft plead no fuch vill as Grafs »^t»*^«nurrer,, 

>«,&•. [381], 

3. The Queen verfus Inhabitants of Wilts, 

[Trin. 3 Annae.] 

117 an information againft the county of Wilts, for not 6 Mod. 307. 
repairing Layoek bridge^ the Court held that the at- 
. tomcy-general might take a venire facias to any adjacent 
county ; and that it might be de corpore of the whole, or 6 Mod. 19;. 
de vicineto of fome particular place therein next adjoining, 

4. Way verfus Gaily. 
[Trin. 3 Ann. B. R.] 

'IP H*E Icflbr brought an aftion of dett againft the leffee Mod. Cafcs 194. 
•* for rent, upon a demife of lands in Jamaica, and X^^[ ^l^' 
laid his a£lion in London / the defendant pleaded, that the 
lands were in Jamaica, and that there are courts there, 
t^c. Adjudged upon demurrer that this plea is ill ; but if 
ia any a£iion laid here, a local iflue ihould arife (as fup- 
pofe in Inland), it may be tried in the county where the 
^Q\on IS laid, according to Donvdal^s cafe, or afuggcftion 
may be entered on the roll, that fuch a place in fuch a 
county lies next to Ireland, and fo have a jury from thence. 

5. Anonymous. 

T^ U L £ D) that the want of a venue is only curable by Where the want 
*^ fuch a plea which admits the fad for the trial where- ^^ * ^""* " 
of it was neceflary to lay a venue : The plaintiff declared v7d*c Hob. Sa. 
on a bond, and laid m venue^ the defendant pleads a re- ^Cro.e^tz, 125. 
leafeg now by this plea the want of a venue is cured ; aliter \ ^®'* ^^' 
if he had demurred j quar^j if he had pleaded non efl tut! 487^' 
fcRismm 



( S8« ) 

VideiSalk.l«5^ amnion* 



TXoogSi by as f ^ T^ Y an unioH^ both churcliea become one^ afid ont pari/i, 

""hulhn^n ne ^"^ biiufice^ and one advavffin / but as to taxes and 

pwiih,*yetM*°o wpairs, thcyare fereral, for othtrwife it might be prcju- 

taxeB and repairs dicial| bccaufe the old chuich* mar be lefs in proportion 

tbcy arcfovcral. ^j^^^ ^Yit ncw, to which it is United. 

Who may make 2. Where the churches are poor and void, the patron 

inunioa. and ordinary might make an ^ union without the king, but 

not if they were rich;- for an advowfon . lying in tenure, 

the king hath a poflibility of an efcheat^ ^^pf^t ^^* nubicb 

could not be lofl; without his tonfent. 

3. If the church \&full^ then both ^1^/1, patron^ and 
ordinary muft confent to an "umon. 
3 Cro. 7x9. 4- ^n ^ ^^f impeditj the defendant plekded a difpenf- 

ation for two beniffices, and uponey^r of the letters pa- 
tents of difpenfation, it was thus : 
The form of an 5. ^ It took noticc, that there 'were two benefices, 
and of fmail value, therefore unimus^ ineerporamus^ &r an* 
neximuSf the one to the other, for-tbf life of W* R. the 
prcfcnt incumbent ; it was ot^cftcd, that here were no 
words of difpenfation^ and therefore this claufe cannot 
* enure as a difpenfationy neither can it be an union, becaufe 
it is done by the king alone, without the concurrence of 
the patron and ordinary : Sed per Curiam, though there 
cannot be a perpetual union without (iich concurrence, 
becaufe it is a lofs both to patron and ordinarv, yet 
there may be a temporary union, as in this cafe, tor the 
life of the incumbent, and. this might be done by the 
metropolitan alone , for after the death of the incumbent 
the union is diilblved, and no lofs accrues either to the 
patron or ordinary in the mean time, for the one hath his 
prefentation and the other his admiiEon, and tliis is a 
complete dijpenfation^ and allowed by the ftatute 31 & 37 
H, 8. cap. 21. (vi%.) Any licenfcj union, or difpenfation 
to the contrary. 



( 3h ) 



1. r\CTOGINTA dam£ apudam^m Oicford. iaU da. 

t/ ipjEi I. Memb.6. v. 3, 

1. Strata civitaiis mandat. per breve regU emendari per 
hirgenfes Oxon, & quod porcuaria defiruantur, Chuf. 
2p Ed. I* Memb. 14. Z>. 2. 

3. Breve regis nejufia if alia faff a armorumfiant prope 
Oxon. ne quies fcbolar. impediatur. Clauf. 33 Ed* I . Memb. 2. 
JD. I. Memb. 3. v. 2. 

. 4« jBrrw majori {5* balliw Oxon. de qffifa panis isf vim 
pbfervand. V de rationabili precio fuper viffualia imponend. 
Jicut per juramentum cancellario isf procuratoribus aftringun^ 
tur. Clauf. 3j£^« I* Memb. 18. D.2. 

5. The univerfity of Oxford hath jutifdi^ion in all where they have 
trejpajfes^ injuries^ quarrels^ crimes^ and matters whatfo- jurifdiaion, aa4 
ever (tf) which do not concern life or freehold. ''^^^ °^' 

6» But an ejeHment for the right of a chattel real; as viJc LU. 10. 
for tnftance> of a /f^ ^r vAjrj, flial} not be determined < Saik. 343. 
there, for though a freehold is not recovered^ yet the land 
is drawn from him who perhaps might have the freehold. 

7. Neither have they any jurifdiflion, unlefs the Cro. Car. 73,8s. 
plaintiflF or defendant be zfcholar or ^fervant of the uni- ' Mod. 164. 
vcrfity, or of fome college i but if either of them is a fclio- 

lar. It is then a matter within their jurifdi£tion ; but yet, 

if either of them is entered into a college by a trick to 

avoid a fuit in B. iS., or to excufe himfelf from town % Venc. 106b 

offices, their privilege (hall not be allowed. 

8. The univerfity demanded conufance of a fuit Hard. <,o^ N» 
brought in the Exchequer by quo minus^ and it was al- f"^** '**'™ ***^ 
lowed. ^ n'how?"ii. 

p. Debt againft the defendant, a townfman in Oxford^ 2 Vent. ic6. 
for refufing to execute an office in the corporation : It was 
moved, that he being a fcrvant to Dr. Irijbf might have 
the privilege of the univerfity, and a charter was produced, 
by which it was granted, that the members and fervants f -^Ja 1 
of the univerfity (hould be fued in the Vice-chancellor's ^ ^ * ^ 
Court, and not elfewhere; and a certificate from the 
Chancellor, direftcd to to the Chief Juf ice, that the de- 
fendant was martriculated and regiitered in the univerfity ; 
but it appearing to the Court that this was done two days, ViJeDoitg. 530. 
aiul no more, before he was chofen to this office, and that 
he was a painter by trade, and had lived feveral years in 
the corporation, and no fervant attending Dr. Irijb, the 
privilege of the univerfity was not allowed. 

{a) It cannothold plea for the penalty of a flatute. SJtifi. 66^ 
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-t. T 1 S E S were not at common law, neither were tlicy 

^ ever mentioned till the reign of R. 2. and therefore 

there is no remedy at law for them. 

t Rep. 12% Tft> 2. But yet the e/taU and Imitation of an ufi ought to 

*^7» '33- be governed and direAed by the rules of common law; 

and there is no difference between eftates conveyed by 

way of uft and by way of pofleffion. 

3^ Where a man intends to pafs an eftate at and by a 

common law conveyance, it fhsdl never take effect as a 

covenant to Jland Jeifed s or as a conveyance upon the^a- 

tute of uftu 

t lAft. 49.' 4. As for inftance, if by deed I ^rvr, grants and m- 

feojf my fon, Isfc* with a letter hf attorney to make iivery^ 

this {hall not enure as a covenant toflandfnfedi but it might 

have been otherwife if there had been no Utter of attorney 

in the deed. 

See Umao ▼• 5. The father being feifed of a reverfion, granted and 

J****" confirmed the fame to his fon, to the ufe of himfelf for Itfe^ 

remainder to bufon^ without any attornment, this convey* 

ance is void ; yet if there had been no limitation of the ufe^ 

this deed might have enured as a covenant to (land feiled. 

SceHoreT.Dix. 6. So where by deed between the father and fon of 

the one part, and W. R. of the other part, the father did 

r 18 C 1 i^^^f g^^f^^i ^^^ f^f^S ^' ^* ^^ ^^ ^^^ ^^ ^ ^^° ' there 
. being no livery^ this is a void conveyance. 

7. Now as to confiderations to raife an ufe, the cafes 
are, if the conveyance is by way of covenant, the confi* 
deration mud be either natural affeBion or marriage, 

8« If it is by bargain and Jalcy then the conuderation 
mud be money. 

9. Therefore a covenant to fiand feifed to the ufe of his 
fon, and his wife whom he fliall marry, this is good. 
aRol. sSo. 10. But a covenant to (land feifed to the ufe of him- 

% Cfo. i3r. fclf for life, remainder over, with a power to let leafcs for 
1 L«v. 30. forty years to perfons who are ftrangers ; this is not good 
as to the ftrangers, becaufe they are not privy to the con- 
fideration \ but if it had been to make leafes to any of 
his children or kindred, it had been good. 
I Ci^ «o. ' 1 1. tSo a covenant to f and feifed to the ufe of A. and At 

Vi. Piowd. 307. and C bis brother^ this is good as to the brotlier, and it is 
jon.4-9. ai<oi. entirely in him, but void as to the otlier t\i'o, becaufe not 
7.3. ^^' yj*- pyjyy jQ iIj^ ^ojjfi Juration. 

12. la 



12. In a covenant to Jjani fetftd^ the word covenant is but « v«nt. 140. 
declaratory / therefore, if the father by deed fcts forth, * M^od/237. 
that he ftands fdifed to the ufe of his fon, and doth not Ray. 46. aVes 
covenant to ftand feifed. Vet it is a good covenant. *5*- » Wiif. 

13. So if by deed the father grants his lands to his fon see Bnckley t. 
in tail, this is a good covenant to ftand feifed. ^Sunoads. 

14. For if the word covenant was obligatory, the deed 
Ihould not enure as a cwenant to Jiand feifed* 

15. Therefore, if the father covenants that his lands s RoL 788. 
Ihall^d, refnain^ and defcend to his fon after his dcccafe, or ' ^' 3* ^*^ 
that he will convey to his fon, this is not a cpvenant to * ^' ^^* ** * 
ftand feifed, for it is pnly obligatory, to a future thing. 

i6. But if the father covenants to Jland feifed to the ufe Wm. 37. 3 Lor. 
of the fon, and to do any zQi for farther affurance, or to 3^^- 
levy a fine to the ufe of his fon in tail, and that if not le- 
vied before fuch a time, that then he will ftand feifed to 
his ufe, this iball enure as a covenant to ftand feifed. 

17. It has been already faid, that there were no fuch L 3^^ J 
things as ufesat common lasuf the reafon was, becaufe the 

feoffee was always taken as the owner of the land, and that 
it was viery inconvenient and abfurd that there (hould be 
two feveral fees and owners of the fame land ftnwl \st fe* 
melg therefore at common law the feofiees to ufcs were the 
very tenapts, and had a right to forfeit. 

18. But the ftatute to remedy this inconvenience hath 
uni|;ied the eftate to the ufe ; fo that now the feofFees to 
ufes have no eftate or intereft at all, but in refped of the 
contingent eftates and ufes limited in the deed. 

19. And this is neither a naked authority, nor a mere vi. FeameC.R. 
eftate which they have, but aliquid medium between the 444* (^25.} 
eftate and authority, they have fcintilla juris and ^pojjtbi- 

litas ufus emergentis. 

20. Some queftions have been made, out of what an S1rW.jMi.Ti7. 
ufe ihall arife \ 3is, for iiiftance, it hath been held, th^t 

ufes fliall Se raifed only out of a freehold, that they cannot 

Jbe raifed out of a chattel, becaufe that is in nature of a 

tiuft, nor out of an ufe, nor out of a bare right, nor out 

of an intended purchafe ; as where a man covenants to 

ftand feifed of lands which he intends to purchafe, nor out Moor $09. 

of fuch things which ipfo ufu confumuntur^ as commons, 

11. But rentSf iibertieSf TCfxii franchifes^ «nd fuch local 
inheritances,, may be granted to ufe \ but not mere perfonal. 
inheritances, as aiinuities. 

aa. Where ^fioffment is made without exprcfs ufe or Dyer to. 
confideration, there the ufe fiiall be in the feoffor by im- 
plication of law ; but it is otherwife where a man makes 
a gift intail, for there is a tenure, which is a confidera- 
tion. 

Vol. III. Bb 
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2 j. Lamplugh vtrfus ShotterelL 

[Pafch. I Anns, B. R. 2 Ld. Raym. 798. S. C] 

aSalk. 67S.S.C. ^p H E cafe was, a bargain and/ale was made for a ycat 
TnTf/ftanrt!" *" confidcration of 5/. paid, and thereupon a releafe 

fuir« to the bargainee and his heirs, widiout exprcflmg ant 

confideration ; the queftion was, Whether the ufe fliould 
tefult to the bargainor ? and it was infifted that it fliouid 
Hot, becaufe the releafe doth not cnhrge the firft eftate, 
I 38 7 1 and that is to the ufe of the bargainee, and both are but as 
one conveyance, and the 5 /. mentioned in the leafe ex- 
tends to the releafe, and the quantum of the confideration 
is not material, for a penny is fufficient ; but on the other 
fide it was argued, that this conveyance is in nature of a 
feofiment, upon which an ufe fhall refult to the feoffor 
where no confideration is exprefled. ^ 

• a? ^- ^- 24. /&*, Ch. Juft. Before the ftatutc of • ufes tbcit 

might be a reafon whv an ufe ihould refult upon a feoiT- 
ment, for it put the emtte out of the feoflbr, and he had 
only a truft left which could not be forfeited \ and to this 
puipofe fuch feofirnents were made, but this cannot be 
fince the ftatute \ for if an ufe muft^refult to the feoffor, 
and the eftate muft be executed to the ufe, the feoffinent 
is in vain, and the party hath made a conveyance fo do 
manner of purpofe, being in of the fame eftate as be was 
before he made the feoffment } and fo it is of a leafe and 
releafe; but it is othcrwife upon a fine or recoverv, for 
they may have their particular eftate in other refpe^s, as 
barring upon nonclaims or remainders. 

So it is if by feoffment, or by leafe and releafe, a man 
conveys any particular eftate mediate or immediate, to an- 
other perfon, there the refidue of the eftate fliall, by im- 
plication of law, remain in the party himfelf; but where 
no eftate is limited to another, there the .whole convey- 
ance is to no purpofe, if the party be conftrued to have 
the refulting ufe in him. 
1 Mod. a6ft. 25. In a fpecial verdid in eje£lment, the only point 

% h/M'2ui ^"^^^ Whether a leafe for a year, made upon no other con- 
Whatisagooa fidcration than the refcrvation of a" pepper-corn, fhaU ope-^ 
confideracioo to rate as a bargain and/ale^ and make the leifee capable to 
raife an ufe. ^^^ ^ ^^j^^j^ ^ ^^ ^ Curiam^ it ftiall, for the rcfervation 
jof a pepper-corn is a fufficient confideration to raife an 
ufe. 
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I. A T common law the patron in fee was put out ^^^^^'g^^'*"!^- u 
*^ poffeffion by an ufurpation^ and though he might ^J u remedied. 
recover the advowfon itfelf by a writ of right ^ yet he had 
no remedy for the prefentation hoc vice, nor if another 
avoidance happetii unleft he brought his writ of right, and 
recontinued the advowfon. 

2. If the patron had the advowfon in tail, at for Ufe^ 
dlis turn, and alfo his whole advowfon, was gdne. 

3. If an ufurpntion was made upon tenant by the curiefy^ Huu 66. Scat. 
or in dower, or upon a leflcc for years, or upon a btfliop | ^'^^'^^' 
in time of a vacancy, neither the heir or he in tevcrfion ^^^i. i "5?* 
or fucceflbr, could prefent at the nett term, but n6w this 

is altered by the ftatute, and the law is, 

4. That if there be an ufurpation upon a patron i/iy^f, 
he mav bring a qunre impedit for the prefent turn, but then 
it liluft be brought within fix months, otherwife he is put 
to his writ of right of advowfon. 

5. But if he is only patron yZ^r lifii and doth not bring 
his quare impedit within fix months, he hath loft his advow^ 
fon for ever, for his interefl is difcoxitinued, aild he can* 
not prefent or maintain a quare impedit for the next turn-, . 
being out of pofleflion, and a writ of right will not lie $ 
therefore the eflate in reverfiOn is difcharged of that inter* 
eft, but he in reverfion may have a writ of right. 

6. If there is an uftsrpdiion on a tenant in dotter, or te-* 
Plant by the curtefy or guardian^ and fix months pafs after 
the particular e(Utcs are determined, and the heir comes 
of age, the heir may maintain %' quare impedit, or prefent 
to the next avoidance ; and if he doth not, then hs is put 
to his writ of right. 

7. And fo ft is if the anceftor grant the adVowfon for 
life or years, and an ufurpation is made, the heir may 
maintain a quare impedit for the next avoidance, as his an- 
ceftor might have done ; fo it is of a fucceflbr, for a re- 
verfion by defcent, and a fucceffion, are within the ftatute, [ 389 ] 
but a reverfion by purchafe is not. 

8. Upon the ftatute i EHz*, if an ufurpation be on a 
bifhop, it (hall bind him, becaufe he fufiered it \ but his 
fucceflbr may prefent to the next avoidance, or bring a 
quare impedit, though he is out of pofleflion. Jones 46. 

Bb a 9. An 
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9. An ufurpadon (iannot put the king out ot poffejfietl 
of his landy much lefs diveft an inheritance out of hinii 
therefore it cannot diveft the inheritance iA an advoufm oat 
of him, for nothing can go out of him without a record,, 
no more than it can come to him. 

10. But an ufurpation may difpoflefs him of his prC' 
fentation, (i. e.) it may bind his pofleffion, fo as hr can- 
not remove the incumbentt without a quare impedit^ though 
it cannot fo diveft his eftate in an advbwfon as to bind his 
ittheritance and put him to a writ of right, t^c* 



I Salk. i5i« 
.^.C. Of leu 
.^'^ fcW patents ad 
COTi^raitduiD. 



Hutt. 6S. 
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II. Mugg ver/iis Brown. 
[Pafch. laWUl. 3. B. R.] 

I F an incumbent be in by ufurpation on the king, and 
^ would be confirmed, he muft not procure a new pre* 
(entation from the king, becaufe that would be void, the 
church being full } but he muft get the king's letters pa- 
tents reciting the whole matter, and therein granting the 
church to him : And per Holt^ Ch. Juft. thefe are called 
letters patents ad carroborandum, 

1 2. An ufurpation upon a leflee for years gains >the fee» 
(imple, and puts the true patron out of poileflloa ; and 
though by Ae ftatute of Weftm. 2., he in reverfion, after 
the determination of the leafe for years, may have a quart 
impedit when the church is void, or may prefent, and if 
' his clerk is inftituted and induded, then he is remitted to 
his former title, yet till that is done, the ufurper hath the 
fee, and the writ of right of advowfon lies againft him. 

3 Bum. sS. i3« ^are impedit^ the defendant pleaded an ufurpa^- 

tion made by the queen after the death of the laft incum- 
bent, and that her clerk was admitted, inftituted, and in- 
duced} and was in poiTeflion for fix months i the plaintiff 
teplied and fet forth, that the patron had brought a quare 
impedit agsunft him who was incumbent upon the queen's 
- prefentation, and had judgment againft him by default : 

I 39^ J Andper Curiam^ by this judgment die patron was remitted 
to his former right ; but it had been otherwife if the queen 
had prefented on a deprivation, for there the patron muft 
have fix months to prcient after notice of the deprivation.- 
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Wttt?* See Indiament 8- 



!• npHERE muft be a corrupt agreement for morp »Cro.677. Cm. 

A than ftatutc intercft, othcrwifc it is not ufury, J;; '/^?;„,^8;^ 

and the defendant (hall not be punimed, unlefs he * receive • Noy m. 

fome part of the money in affirmance of the ufurious Vid«»c.Doag^ 

agreement, for it is the receipt and not the (wiraB which *|J; » bl 796. 

I Hawk. ch. 8t» 
f. 8. 



makes him punilhable^ 

2. Intereft upon bottomry hnds, vhich is /oenus nauti" 
fum^ or ufura maritima, is not within the ilatute. 



3. Mafoa vtrfus Abdy* 

[Trin. X Will. 3. B. R.] 



^2;^^-^^ 
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^|iE obligor was bound in a bond of 300/. conditioned 
* to pay aa /. 10 /. premium at the end of the firft three 
ino:)th$ after the date, ^V., and fixpence in the pound at 
the end of fix months, as a farther premium, togepier with 
the principal itfelf, in cafe the obligor be then living, but 
^ if he die. within that time, then the principal to be loft ; 
adjudged this is an ufurious contraA, becaufe there was a 
poffibility that the obligor might live fo long *, and there is 
fin exprefs provifion to have the principal again. 

4* Debt upon bond, dated 24 May, conditioned to 
pay 300 /. on the 25th d/jy of February ^ Uc. The defendant 
pleaded in bar, that after the making the faid bond, (viz.) 
fuch a day the plaintiff corrnpte recepit of the defendant 
30/, for the ufc of the faid 300 A for one year, (viz,) 
from fuch a day to fuch a day, which is more than fix per 
.£ent, per anmtmy contra formam Jlatuti ; and upon a demur- 
rer to this plea it was adjudged ill, becaufe thef ftatute 
makes all bonds void, nvhere money is % lent upon or for ufury^ 
and where more is. taken than after the rate of fix pur cent. 
But this bond doth not appear to be^Jr money lent upon or 
for ufuryy but for payment of a juft debt ; and if there is 
an ufurious contra^ $ after the bond made, that (hall not 
afFefl the bond to make it void, becaufe it was good at the 
time it was made ; but by the latter claufe of the ftatute 
fuch an ufurious contra^ is puniihable by forfeiture of 
treble the value. 

5. Information was brought upon the fame ftatute, 

fetting fofth> that the defendant, \6 Ifovemb, 20 Car. 2«, 

B b 3 lent 



Wiiat IS in ufu* 
rioui contra^. 
Carth. 68. 
»Rol.47. Mo. 
398. 2Cit>.5o8. 
Cro. Elis. 642, 
741. 5 Co. 69. 
Cowp. 770. 

I wiir. 286. 
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I Saynd. 194. 
Where corrupts 
recepit is no 
good plea. 
3 Mod. 35* 
J»n. 410. Cro. 
El.ao. iH Bl. 
462. Cowp. 1 14. 
1 Kreem 253. 
t Hawk, ck 82. 
f. i». 

f i2Cir.2.c.X3« 
tPoftea6.S.P. 



[39»] 

Poll. ^. S.P. 



Raym. fo6. 
t Mod. 69. 



391 ^f"<?^ 

Vide 2 Bur. lent W. R. 20 /. till JuNf following, which is fix months, 
'^77. Co^. an J ^hat aftcrMrards, (viz.) ai finem termini prudiii., he 
Rep*. 46*. ' ' ^^^^ ^^ *^ plaintiff corrupts {if extotftve thirty (hil^i^ for 
the loan thereof, which is more than allowed by' the fta- 
tute. Upon not guilty pleaded, the jury found for the in- 
former ; but the judgment was fet aGde, becaufe it appears 
• Antea 4. S.p. that this corrupt agreement was made • ad Jinem termim, 
when by the ftatute it muft be at the time of ttf cwtraB 
tnade^ and if thp contrad is not then ufurious, the affur- 
ance is not void ; l^ut the borrower fhall have treble the 
value, as forfeited by the ftatute. 
^*"^' wh ^^*' ^' l'^f'0"^*tion againft the defendant, for that he on 
jSdgroent c^not ^^ 3^'* ofMay^ (iTc., by way of corrupt confraB and agree- 
te gWen upon ment^ cepit (5* ad lucrum fuu. convertit 40 /. for deferring the 
Siihl"?* ''at ^^^ ^^ payment of 25 /. from the 29/A of July to the 30/A 
It commoftU^ sf ^'^J (which was the day on which he took the 40 /. 
contra formam Jiatuti ) ; after a verdiA for the plaintiff) it 
was moved in arreft of judgment, that it did not appear 
by this information that the 25/. was money lent; but if 
« it had it is ill, becaufe the taking the 40/. was after the 

lending, and there was no corrupt agreement laid either 
bpfore or at the lending. Scd per Curiam, If upon this 
information judgment cannot be given on Htcjlatt/te to pay 
treble the money taken, yet being found that the defendafit 
took 40 /. by a corrupt agreement, judgment fhall be give^ 
againft hin> at common law, which is fine and imprifin^ 
fttfnt. 
Cafe! Whire' 7* ^^^^ Vfou bond Conditioned, that in confideration 
the ftatute w« of 12 /. paid bv the plaintiff to the defendant, he became 
not pleaded, the bound to pay tne faid plaintiff 14 /. if he lived fix month's of- 
uforioo8,liigood. '^'* ^^^ ^^^^ if ^^^ bond; there was a plea and demurrer, 
and it was objeAed, that it appears by the very condition 
of this bond, that the contra£t was ufurious, it being te 
pay 14 /. fpr 12/. in fix months after the date of the bond^ 
it is true, this might have made the bond void, if the fta- 
tute had been pleaded, but that not being done, this ob- 
jeftion comes too la^e. 
Whatcontria g. The diftinftion in the books is, that where the 
fnle^JuTgcSd^ principal and intereft are both in danger of being loft, 
aod what not. there the contra£b for extraordinary intereft is not ufari' 
^86* * ^A^ ^'*^ ' ^^^ where the principal is well fecured, and the in-? 
304! * * tcreft oi^ly in danger^ it is otherwife. 
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J. INFORM AT ION againft the iundred of Tamtm^ SW. 140. The 
-* for not repairing a highway^ the defendants pleaded t^at ^^^SL^^ 
run reparare debent^ upon which they were at iiTue, and reparan non de^, 
though it was ill^ the Court would not quaih it tiU the bent, but 4idnoc 
iflue was tried, tliat it might be known who ought to re- ^ rewir.^***' 
pair, and upon the trial the jury found quod reparare non 
detent ; but did not find who ought to repair, and there- 
fore it was infifted that no judgment could be given. Sfd 
per Curiam^ The judgment ihall be, that the hundred of 
Tarnton fatacquietOi and that the other vills between whoni 
the iflue was, fliould repair* 

2. Indiftment at the feflions for ftopping communem > yeot. soS. 
viam pedejlrem^ ad ecchjlam^ ad commune nocumenium^ iffc, ]t^'^J°^r^ 
it was objected, that an indiAmcnt would not lie for ftop- wa/to the 
ping ^fooUway to the churchy becaufe it was only a nuifance church, ad com- 
to the parifliioners, and no more than a private dsCmage {a). ^^''^^^ 
Sfd per Curiam^ It being laid ad commune nocumentum, the 

church may be the termimts ad quemy isfc^ and the way 
^may lead further. 

3. Where zpari/b is indiftcd for not repairing a way, 1 Vent. a^6. 
they cannot plead not guilty, and give in evidence that fuch l^*^' ".*• 

a pcrfon is bound to repair either by tenure or prefcription, mS Jlaluf m- 
becaufe the parifli is liable df commuui jure; but if they diaed fornot 
would difcharge themfelvcs they muft plead the tenure or p»'"»«- y* 
prejcrtpttm. 1 79. , Hawk. ch. 76. f. 9, 93. 

4» Prefentment in the feflions by one jujlice^ that the Sid. 464. 
highn^ay in Stoke common was out of repair, and that Sir wh**'^l'5*'* 
jV, 5. ought to repair it ratione tenura of certain lands, ftndant wat ^ 
parcel of the faid common, which he had encroached and charged rAtior^t 
inclofed from the highway, and which time out of mind *'""'*• 
had been parcel of t)ie highway, and that he did not re- 
pair it ad commune nocumentum^ Ssfr. This prefentment 
being removed into B. R. the defendant pleaded, that the 
inhabitants of Stoke ought to repair it, and traverfed, that 
he ought to repair ratione tenure ; and upon a demurrer to 
this plea it was objected that it was ill, becaufe the de^ 
fendant had not anfwered the enproachment^ which was 
the principal matter. Std per Curiam^ the defendant bet 
ing charged to repair ratione tenura^ that is the chief mat- 
ter to l^e anfwered, becaufe if he had been chargeable by 

(^} Vide I Hawk. ch. 76. A |, 
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reafon of the encroachment^ he ought not to have been 
charged ratione tenure ; for there is a great difference be- 
tween the one and the other* bccaufe where there is an 
encroachment^ the party* maj lay it open when he will^ 
and then he is no longer chargeable to repair {a) ; but 
where the charge is ratiomUtmr^^ he is^ftill bound to le- 
pair, though he lay it open to the highway. 
Raym. ai5. 5. Upon an indi^^ment for not repainng a bigbwaj^ if 

^^°?S'iwt«* fhe defendant produce a certificate before the trial, that 
^rtf» thede.* the way is repaired, he ihall be admitted to a fine; but 
iHcndjnt may be after a verdift fuch certificate will be too late, for then 

^°i*^fi AfcT ^^^""^ ^^^ ^ * ^^^"^ ^^ *^ flieriff, and he ought to re- 

that it is repair, tum, that the Way is repaired, becaufe the Terdtd being a 

cd, but not after records muft bc anfwered by record, 

amdia. ^ ^ ^ 

ft Vent. 166. 6. Cafe, i^c. for Jlopping a nuayy in which the plain-* 

Where the plain- tiff declared, that he was /flj^^*/ of an ancient mcifuage, 

l!u'**^ffe"ffion*^" ind had a footway over the defendant's ground, as be- 

ud Mdgood. longing to the faid mefluage, & de jurehabet^ and that the 

. Lot 120. Com. defendant flopped it : Upon demurrer to this declaration 

^^^\^\ i?' *^ ^*5 objeaed, that it was ill, becaufe the plaintiff did 

fa. 347."* * not prefcribe^ or otherwife entitle himfclf to this way than 

only by a bare pojfeffion of a houfe. Scd per Curiam, the 

declaration is good, it being no more than a poffefforj 

a^ion. »* 

T Vent. 1?^. 7. Indidment was found againft the defendant, for 

What it a h^- ^jjjjj j^^ ^ (^ armis part of the highway, leading from 

nou Sboreditcb to Stohe^ tsTc. pojiihus tf repagulis inclufit : Upon 

a trial at bar the chief queftion was. Whether the place 

Vi. ae. 1 Hawk, inclofed was an highway or not ? £t per Ha/e, Ch. Juft. 

ch- 76. . X. ^ ^^^ leading to any market town, and communicating 

Xvith any great road, is a highway ; but if it lead only to 

a church, or to a houfe or village, or to fome panicular 

clofe, it is a private way ; and that the parj/b of common 

right is to repair the highway, unlefs particular perfons 

are obliged by cuftom or prefcription, but private ways 

are to be repaired by the viliage or hamlet^ and fometimea 

by a particular perfon. 

(«) Vide I Bur. 465. 
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I. Fiflier veffus NicholU* 
[HiU, izWiU. 3. B.R.} 

1 N this cafe it was faid bv Holt, Ch. Juft. that in wills Wills jnsaM 
^ the conftni£kion is more lavourablc to fulfil the intent of J|^^i|^ 
the teftatoTt than it is in deeds or other conveyances exe^ other deed. 
^uted by him in his lifetime ; therefore where there is a 
gift by will to Jf. R. and its q[ftgns for ever, this is an 
eftate in fee ; but if by deed, it is no more than an eftate^or 
life\ fo if a gift be made to W. R. and his heirs male^ by 
will, is an eftate'tail, but by a deed, it is Tifee-fimple ; fo a 
devife to his eldefifin and his heirs, after the death of the 
wife of the teftator, is an efiatefor life to the wife by implica* Co. Lit. 9. b« 
tkn, but it is not fo in a deed ; the reafon of this difference is 
not becaufe the teftator is inops condlii, but becaufe a will is 
not a common Jaw conveyance ; but by the ftatute, it is true, 
there were wills before the ftatute of H. j, [3a -Hi»..8.] 
but thofe were not by common law, but by cuftom, as in 
cafe of burgage lands : Now as cuftom enabled men to 
difpofe of their lands in this manner by their wills, and 
not according to the rules and forms of common law cox^ 
veyances, fo it exempted this kind of cbnveyance from 
die regularity and propriety requifite in thofe conveyances; 
and by this means it came to pafs, that wills by the fta- 
tute, m imitation of thofe by cuftomj gained fuch favour- 
able conftruAions. 

By the ftatute 29 Car. 2. cap. 3. there is a confiderable 
alteration made in the law relating to wills in writing \ for 
by that ftatute it is enaAed, that the. mil mujl be written 
in the lifetime of the te^ator, and figned by him, orjime other 
per/on in hisprefence, and by his direiHon / and that the j 
neffts fbedl fiifcribe their names in his prefinee. 
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I. Davy and Nicholas verjus Ann Smith, 

[Pafch. 5 Win. 3. B. R.] 

WMMfca T T PON a trial at bar, the queftion was, Whether the 
lij^ient fub- V* wxtnejes to a will had purfucd the dircftions of the 
SfttcVof'dic ^^^^^ of "" frauds, &fr. in fuhfcrtbitig their names ? and xt 
•eftator. was rcfolved, that where the teftator lay in a bed in one 

• a^Cai. ». room, and the witncfles went through a fmall paflage into 
**'^' ^ another room, and there fct their names at a tabic in the 

▼rdeac ftSalk. middle of the room, and oppofite to the door, and both 
#88^ that, and the door of the room where the teftator lay^ 

were open, fo that he might fee them fubfcribc their 
names if he would ; and though there was no pofitive 
proof that he did fee them fubfcribe, yet that u-as a fuflU 
cient fubfcribing within the meaning of the ftatute, be- 
caufe it was poffible that the teftator might fee them fub- 
fcribe ; and therefore, per Curiam^ if the witneffes fub- 
fcribe their names in the fame room where the teftator lies, 
though the curtains of the bed are drawn clofe, it is a 
good fubfcribing within this ftatute ; bccaufc, if it is in 
his power to fee them, and what is done^ it (hall be con*i 
ftraed to he in his piefence, 

2. Lea verjus Libb. 

[i Will. 3. B.R.] 

Shew. 68. ^nr HE teftator made his will in writing, fuUcribed by 

whe^iit wit. '^*^ tuitnejes, and devifcd all his lands to JF. i?., s^ 

ncffwtoTwUl,' terwards he made a cadici/f in which his will was recited ; 
aod one to a co- and this alfo was attefted hj two mta^Sj one of which 

^' rfT** wit- ^i^^^^^s ^*5 * witnefs to the will, but the other was a 

nciTes to that "^^ witmfs ; the queftion wasj Whether this nnv witnefs 

wiU. ihould make a third to the will^ th^ ftatute requiring thaf 

Powell OA De- there fliould be three ? and adjudged that he ihould not \ 

**»f"» '?o. jt is true, here are three witneffes to the intent and will 

Sib! Eq.' 5.^°* ^^ *^^ teftator, but there are but two to his will in Vfriting \ 

% Vern. $07. it is truc likcwifc, that there are two witneffes to the 

ConiyM38j, ^odiciL but thofe are not witneffes to the written will* 

3'^ fa 
I 
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fo that there wants one uritnefs to the fvUl in writ- 
ingifl). 

3. By the canon lafw, and fo likewtfe by our law, ttui F ^o6 1 
wtnejfes are requifite to prove a will for goods, and three ^ J ^ 4 

fir lands $ but ppw by the ^ftatttte it is required^ that •%9Cir.s. 
thefe witn^StsJbouldfubfcribe their names in the prefenee of ^P* 3- 
the tefiatoTi and fince the makine that ftatute there have 
been fome remarkable cafes, both as to the manner and 
n^ber of the witnefles fubfcribuig. 

' 4. And, firft, as to the manner of fubfcrijjing : / The ^^^2'J.^ 

pafe was,, there were tfnree noitnejfes^ but they did not fub- neaci foWcrib^ 

fcribe their names at the fame time^ but feverallyy at the at imnl ctinei, 

requeft of the teftator, and ztfeveral times, and were not p j|^jj**^/^, 

all prefent at pne and the fame time, this was decreed a *^ 
good will {hy 

5* Thenj as to the number of v^iinfffiss, fee the cafe 

off Lea and Libk% laft mentioned, ^nd this cafe : ff. The f Ante* s« 
tcftatrix made a will in writing, according to the ftatute, 

by which (he devifed her lands to one Petit ^ and afterr When the revo- 

wards by another will ihc dcvifeii the fame lands to the ^^^"^"^ ** 

fame perfon, and died, but this fecond will was defective operatiogata 

in the circumftances of the witnefTes fubfcribing their y^^ ^^ decUr« 

names in her prefenee, which they did not, and the will 1° rewjS^^"*^^ 

was held void for that reafon, and by confcquence no re- Eccieftmr. 

vocation of the firft wijl, for that muft be by a writing Speke, 3 Mod* 

by which the teftator declares his intention to revoke the cirth. 7^' *^ 

£rft will* OnyonsT.Tyve^ 

I Wms. 343. Pre. Ch. 429. % Ver|i. 74r. Gilb. £^. 130* Powell 63s* 

{a) Bnt if the will be made at fe- will take efFeft as an execadon of the 

veral tim^ss, aithoueh the parts of it whole ; and, if doae purfoant to the 

1^ diftind* and each feparately figned ftatute of frauds, wiir render the en- 

by the teftator; yet if the intent of tire paper vaUdas one willl Powell en 

the teftator appear from the drcum- Devifes, ic8. CarJetom and Griffn^ 

ftances to have been, that the inftru* i Bur* 54^. 

ments fliould conftitate but one will» (^) a. «r. 2 Vern^ 429. Pre. Ck* 

and fhoiild not operate as a will and 184. 2 Atk. 177. 
fodicil, the executipn of the laf( pa^t 
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No averment 
■gainft the tcfte 
of a writ, when 
it U in fapport 
of joftict* 



I Vent. 261. 
» Lev. 397. 
Debt Ilea on a 
judgment after 
t writ of error 
bronght. 
Vi. ante, p. 333 
T Sid. 236. 



I. Mafon v^^j March. 

[Tri. iiWill. 3.] 

IN falfe hnprifonmetit laid t^ be in the vmcation, if the 
defendant plead a writ taken out te/lf in the ierm, pet 
quod he took the plaintiff, he (the plaintiff*) may rcply^ 
that notwithftanding the tefte of the writf he took it out in 
vacation timet for where the te^e of the writ is in fupport 
of juiVce, no averment (hall be made agatnft it : But per 
Ho/tf Ch. Juft. it is otherwife where it is to juftify a 
wrong (a). 

2. The plaintiff' obtained a judgment, and after a writ 
of error brought, he (vi%.) the plaintiff, brought an ac« 
tion of debt on that judgment, the defendant, fuppofing 
it was fufpended by the writ of error, demurred to the 
declaration : Sedper Curiam^ he can have no advantage of 
this matter upon a demurrer^ he ought to have pleaded it 
sWn. 3«8, 590. fpccially, and to pray judgment if he fliould be compelled 

* T. R. 78. ^ anfwcr pending the writ of error. 

IttTa. &31* , 3« In a writ of error to reverfe a fine, infamy was 

^n^^nS" afligncd for error, and a fctre facias iffued againft the ter- 
t^ a^ in tenants and cognifee, who plead in nuUo efi erratum : £t 
nw^tkttn^m per Hale^ Ch. Juft. where error is well affigned, (as it is 
'Vhc faft*"* ^^ ^^^ cafe,) there in nulh erratum amounts to the con- 
Yeiv.57. iLev. feflion of the fafl, but where the error is not well aflSgned, 
38. aCro.s«i. there in nulla cfi erratum amounts to a demurrer ; now in 
the principal cafe the infr.ncy was well ailigned as an error 
an fa£^, therefore the defendants ought not to have plead- 
ed in nulh efl erratum^ but they ought to have pleaded to 
iflue upon xiic fcire facias* 

4. Refolved by the Lards Spiritual and Temporal ^ that cafes 
of appeals and writs of error flmll continue^ and are to he 
ftand g'ood'aftcr proceeded on in Jtatu quo^ ^c. as they flood at the diffolutionof 
the patHaroenc the lafl parliament^ without beginning again de iwvo : ^pd 
hdiffdved. * likewife, that the diflblution of the laft parliament doth 

* [398] 
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(fl) ^t^re. Whether the arreft in this 
cafe was not before the aSlual fuing 
out of the writ ? The fubjcdl of aver- 
ring the true time of fuing out a writ 
»3 



to be different from the tefle^ is very 
fully confidered by Lord Mansfield in 
the cafe of John/on v.. Smith, z Bur. 
962.. 

not 



mtii of OEltOt* 39^ 

not alter the ftatc of impeacbmettU brought by the com- ^^'i?- Y-J* 
tnons in that parliament {a). ^13. « uv 9^ 

(if) This point was refolved by both previous to the diflblation of parlia- 
Hoofes Oft the impeachment of War- ment in 1790, and refpmed the foUow- 
rr« H^ingi^ Efq. which was begun ing feflions infiatu quo. 



22ttrtt of €rroc. 



!• Collins verftis Scevington. 
[HiM. 9^^1.3. C.B.] 

nrH E t>laintiff obtained a judgment for 10/. the de- Wheitiwrit 
* fendant brought a writ of error, fuppofing the judg- ^^^^^ 
inent to be for ao/. adjudged this was no Juper/eJeas^ for iRol. 754« 
eietutions are fsivoured in law as the nuits of men's 
mdionSf and therefore (hall not be delayed without appa* 
rent caufey which was not in this cafe, becaufe this could 
not be a writ of error upon that judgment (^). 

{i) By Stat. 5 G. I. 3. writs of error are amendable. 

2. Witty verfus Polehampton. 

[Mich, to WUK 3. B. R.] 

wrr U. gave a warrant of attorney to confefs a judg- Where the judg- 
^^ • ment to JT. W. as of Trinity term, and afterwards !^U'by rtit^' 
to hang up that judgment, he brought a writ of error, writ of error. ' 
iefle 2j June, returnable 12 Jyly following; W. W. the Vi. Str. s^i. 
jttdgment<tCNlitor having notice of this matter, entered 
up the judgment as of the Infi day of that Trinity term, fo 
that the writ of error was returnable before the judgment 
was figned ; and upon a complaint to the Court of this 
Matter, they would do nothing in it, for if it was a trick, 
it was tfn honeft one, and to obtain a juft debt : So per 
Curiam, this judgment is not fu^dedhj this writ of error; 
Wfftr, if the return had been after. 



j90 ^tft Of 3fni}0if^. 

3. Carleton vcf^s Mortaugh. 

[Hill. 2 Anfiae. 2 Ld. Raym. 1005. S. C.} 



XTirR IT of error was brought in B.R. upon a judg- 
^^ ment in C. B., and the plaintiff in error affign^ 



t Salk. 268. 
Wbcfcthe 

Lfc a cotionri the want of an original for error ; the defendant in error 
to certify wbe- pleaded a releafe of all errorsi but laid no venue, where 
theraoyorigiaai, ^^ releafe was made, for which caufe the plaintiff de- 
murred to the plea^ and in arguing this demurrer it was 
admitted) that the plaintiff could not pray a certiorari to 
certify whether there was any original or not> becaufe 
the defendant, by his plea^ had confeffed that there was 
none^ the fault being cured by the releafe of errors^ and 
therefore it was doubted whether the Court could award 
a certiorari^ Md without it they c6uld not reverfe the judg- 
ment \ for where the plaintiff in error afligns a good one, 
and the defendanr pleads an ill bar, upon which there is a 
demurrer, the Court muft reverfe the judgment, beeaufe 
the error is confeffed and admitted. £tper Holt, Qu Juft. 
where a releafe of errors is pleaded by the defendant, and 
upon iffue joined it is found for the plaintiff, the Court 
cannot reverfe the judgment. 



tiJCXxit of Slnquirp, 



1. Pagett verfiis Prefton. 

wbcreajudg. /^ A S £ in which the plaintiff declared upon an inJiii' 
bTfrt tfijeTfter ^^^""^ ajfumpfit^ and alfo on a bill of exchange: the de- 
ft wiit of in<iatry fcndant quoad the bill of exchange demurred, and faid no- 
executed, thing as to the indebitatus ajfumpft^ thinking thereby to 
make a difcontinuance, if the plaintiff did not take judg- 
ment by nil dicit, which he omitted, and only joined in 
demurrer i afterwards, when the paper-book was made up 
in the office, the clerk of the papers left out thefe words, 
quoad billam excambii, and the caufe being put in the paper, 
r 4.00 1 judgment wad given for the plaintiff, and a writ of in- 
^ quiry was executed ; and now upon a motion to fet afide 
this judgment for irregularity, by omitting thefe words, 
quoad billam encanrbiii Holt^ Ch. Juft. faid, they came too 

late. 



ICDctt of Jnqnit^. 4jod 

latCp for they (hould have taken notice of it when it came 
into the paper-office^ and not ftaj till a writ of inquiry 
was executed i it is a trick, for the defendant concluded, 
that the plaintiff would not take notice of it on a demurrer, 
being a thing of courfe; therefore the judgment was 
confirmed. 

2. Eaft v^rfus Eftington. 

[Mich. I Anns, B. R. 2 Ld.Raym. 810. S. C] 

I N this cafe it was held, that in all fuperior courts the > ^'^* *S^ 
-^ judge fends his precept to the iheriff to inquire of da-* 
mages i but in LofiJoft^^ and all inferior courts ^ an inqueft is 
fummoned in court, and the Court takes the inquifition 
of damages. 

3. In replevin^ the defendant avowed for rent arrear, c-a^g**^« 
the plaintiff replied non concejjit^ fcTr. upon which they R^y^, ^'^J/* 
were at iffue, and the jury found the value of the cattle x Vent. 40. 
taken, but did not find what rent was in arrear, fo as the ^^f''^^"^ 
cattle might be fold to fatisfy the rent according to the mLeiLiai- 
ftatute 17 Car. 2., and it being nM)ved, that this might be perfed findio^ 
fupplied by a writ of inquiry, as it was in SpecUfs cafe\ ^'i"7 ^^a 
per Ctmantf it was fo done in that cafe, becaufe the party by a wrkof k- 
might have his judgment at common law ; but now, by ^»inr« 
this ftatute it is enaftcd, That the value of the rentjball bt ^'' * Srik. S05. 
inquired by the fame jury which tries the ij/he, and tKcrefore 
it cannot be fupplied by a writ of inquiry. 
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ant may be difcharged upon mo- 
tion, but not if upon an execu- 
tion ; but the baili^ is punilhable 

AJfault. 

What is a good jnfti&cation ia aflku1e» 
and what not ibidm 

AJ/its. 

An ellate for the life of another ia 

aiTets but not diilributable 137 

What (hall be alTets, aiid when, and 

what not 106, 107 

AJpgnu and AJ/tgnment. 

Where an a(Ggnee is bound to repair^ 
and to all covenante which ma 
with the land 3i 4 

Where the whole term is affigned, tho 
affignor cannot bring an adUoa 
agatoll the afiignee, becatife he hath 
no refidnary intere(t 10 

Where the affignee (hall have the ad* 
vantage of all covenants which 
rpn with the land, but not of col- 
lateral covenants 47 

Where he may bring an i^^on ^ 
debt upon the privity of contract 

118 

Affimk 



Where made purfuantto the fubmif- Where the aAion is good, where not 

(ion, and where not 44 947 ' 

Where a plea is good, where not 45 4ffitmpfii. 

. Not good, where brooght for money 

drcbbtfi^Qp. ^^ ^^ defiendant promifed to pay 

H|th » power over all the bi(hops ef ^^M 
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After • jodgmcBt by default, it wti 
objc^edy that the plaintiiF did not 
fee forth, that the defendant pro- 
mifed, yet held good P^ii 1 7 

A foreign attachment charges only 
the debtor, or bit execater, but not 
the ordinary 49 

Where money awarded to be paid 
may be atuched iSU. 

Wbe/e a pfctiltnitb wu granted after 
after an attachment ibid. 

Where he brought an adlion for his 
fees, and the defendant pleaded, 
that he bad not given him a bill, 
ai required by the ftatate 3 Jmc. 
adjudged good on a demurrer 19 

This ftatate doth ttot eatend to a fpe- 
ciai a£tion on the cafe upon a 
promife to pay the fees 5 a 

Where he appears withoat a war- 
rant the judgment (haH not be fet 
afldll if he it refponfible ihiJ. 

Atlornmt^. 

"^erel ft is not neccifary to create a 
privity 5 1 

Where an eAate ihall veft without 
i»y attornment 62 

jiverment. 

Where an adminillrator broaght an 
sAion daring the abfence of the 
executor, he maft aver that the 
executor is ab(ent 13 

Where an avermtnt is neceflary, and 
where not 5 2 

Negative pleas need be averred with 
hoc paratus eft n/trificMfi ibid. 

No averment Ihali be allowed againfl 
the /^# of a writ, wher^ it is in 
fopport of juftice } but it is other- 
wife where it is to jaftify a wrong 

Where it flitll not be »ade agaiaft^a 
point tried by the jnry 151 

It fliall not be allowed either to fup- 
port or defeat a will 334 

b avowries both plaiAtiff and de- 
fendant are a^orl 53 
3 



Where the avowant ftall have z re- 
turn habend. and where not, npon 
tender of cods and damages 53 

Where he cannot have a return, un- 
lefs he (hew a property ibid* 

Avowry cannot be made by one joint- 
tenant alone^ becaufe it goes to the 
right, but teilsnts in common inay 
fever in an avowry 207 

Where the avowant need not fet forth 
any title 306 

If lor damage feafaot the avowant 
rauft fet forth in whom the fee is* 
and how the paiticvlar efUte la de- 
rived 307 

In avowry for reot» the plaintiff' re- 
plied; that he was ready on the 
land, and on the day of payment, 
till fan-fet, l5€. and concludes, Ef 
pttit jmdiciwm, U dammm^ it fbonld 
be dt dmmmii 344 

Jtmtb§riiy0 

May be divided, bat an intereft can- 
not 44 

Where a man hath an anthority, and 
not an interell# all ads done by 
him £hall be taken to be done pnr- 
fuant to his authority ; but when 
he hath both an intereft and an 
authority, then it may be done by 
virtue of his intereft 124 

Of the difference between an antho- 
rity and an intereft 223 



SaiL 

pUT in upon the removal of a 

caufe by bMhas urprng are not 

liable 5^ 

Debt lies in B. R. upon a recogni* 
zance of bail in C. j|« ibid. 

Proceedings on a bail-bond muft ftay 
where tnere U nb retard of • api 
corpus ibidm 

Where a prifoe^r difcharged on thft 
aft of poor prifoners muft find fpc- 
cial baili ir afterwards he is ar- 
retted at. the fuit of another for 
above 100/. 56 

Where ball ii pot in upon a writ of 

error. 
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^nws Ac oAer fide bach twenty 

4ays dme to accept tgaioft them 

Pagi 56 

Sail QOt allowed io criminal calirs 

Where it may be allowed in fuch 
cafei ^ 58 

Cm. fa. againft the priocipal, and no» 
4ft imviMtms returned, yet the coort 
will receive a render in favour of 
the bail 56 

Where the bail may plead the death 
of the principal 57 

Bail in a writ of error cannot render 
the prihcrpal ihij. 

After the plaintiff hath accepted an 
affignment of the bail bond, the 

. (heriff ihall not be amerced ihU. 

One in execution for ufory is not 
bailable ^ 5^ 

judgment againft feveral defendants, 
fome forrender themfelvea, yet the 
bail are liaUe as to the rett ; but 
if they are taken by the plain tiC 
and do not furrender, then (he bail 
are not liable at to the reft 158 

0{ fciu fm€i4u againft the bail 795, 

296. 3?o 

Bail taken in execution* and paying 
part of the money, the plaint.ff 
may proceed againft the principal 
for the reft 158 

Auliff. 

A common bailiff is not bound to 
fheW his warrant, but a fpecial 
bailiff muft -45 

Where he knows the ftieriff haih the 
writ, he may arreft the defendant 
without having toe w^rrani in hia 
|>offeffiott ^ 

A compofition made by virtue of the 
ftatote is £nal 59 

Sale of goods by him after an aa of 
bankruptqr is voidable Jby the com- 
miffionera or aSgneci, by an a&ion 
of trover for the goods; but if 
Sbey bring nn Affkmffa^ or nn ac« 
lion of debt, that aftrma the con- 
trad ihid. 

CompofitioM aade by the parties 
6gn\ng ir» Unda the reft of the 
^cditov fig 



The bankrupt In his plea« rectciog 
the ftatnte made it nonfenfe; ad- 
jdcigrd not ^ood, for' he did not 
bring himfelf within the ad PagtSo 

After an adk of bankruptcy done, but 
before any com million taken out, 
the /ale of goods by the bankrupt 
is void 60, il 

Two partners, one commits an ad of 
bankrijptcy, this (hall not prcju- 
jdice the in cere ft of the other /)r 

Bapti/m. 

Cuftom to pay for baptiaing* triable 
at law 86 

Bargain and Soli, 

Without any confideration not good» 
without an attornment 6*- 

Bar^jtmd Fimt. 

Where they are defendants they tnoft 
not plead per aJtcrnatos^ becaufe 
they are but one perfon in law 62 

S€ire faeiat by hufband and wife on 
a judgment obtained by her dum 
fola, and after the eacecotion a- 
waided flie died, the right farvivea 
10 the huftand, and not to her ad- 
min iftrator 65 

Where ftie ought not to be joined in 
the adtion with him, unlefa an ex- 
preCs prontfe was made to her 

UU. 

Where they mortgage her lands and 

file dies, ihe haft>and fliall redeem^ 

but not his executors 64 

Thu isanlj aft^cahh f a arm «^ 

J fan, n. ibid. 

'Where he alone may have an aAioa 
of debt upon a ^nd made to h^r 
dumfiU ihid. 

Where ihe (hall not be feparated from 
him by hard ufage 139 

Debt againft hoft>and and wife on a 
>MM^tfwif by botb> this wu held 
ill on a demurjrer J 60 

Where udminiftratioa of the gooda 
of the wife ought to be granted to 
the httlband, nnleia ftie it execntrix 
CD another ^l 

Whcfft he ^e her execntrix, and 
gave her the refidnum of hia awvt- 
* C c 3 4lUi 
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ttUiiMits, tnd diedy and tben (he 
died brfare probate, adminillra- 
tion Riu(l be granted (o ihe next of 
kin to him ; but if the whole re^ 
Jidmum had been given to l)er, then 
•II mod be granted to the next of 
kin to her Page 21 

Where fhe furvives her hofband fhs 
jnay be charged in a dtn^afia^vit 
done by him while living 1 26 

Where the bniband diet before he 
received her portion^ it fhall go to 
bis evcctttor 65 

Plea to an a£lion of debt on a bond 
to leave his wife fo mach money 
if ihe furvived, not good ihid. 

The father of the wife promifed the 
hufband fo much money when he 
made her a lady, gocd ihiJ, 

Where they mud join in a^ion^ and 
where he may fue alcne 105 

Where a term for years is fettled 
in truft for her jointure in purfu- 
ance of articles before marriage* or 
where (he bath a term, and afligns 
it before marriage^ the huiband can 
sever charge it 368 

Where matter in bar ftiall sot be 
pleaded in abatement 1 

Where a plea is not good in bar. but 
good in abatement iiid* 

Bdftarii. 

Maft be fettled in the place where 
born, uolefs the mother was there 
vdeltvered by fraad 6S 

Order that the reputed father ihoold 
give fccurity to perform it, not 
good ibid. 



Bill of Exchange. 

Difference between a bill payable to 
the drawee, or order, or to him or 
bearer 6- 

Where it is payable to drawee, or 
bearer, it is not within the cuftom 
of merchants, but to him, or order, 
it is within the cuflom ibid. 

Where it is payable to drawee, or 
ordei*, the lad endorfee may have 
an aaioo agaiuA any of the en- 



Bill endorled to another lor a prrce^ 
dent debt doe to the endorf^-e, the 
debt ftill remains if the bill ij not 
paid Pagt 6S 

The plaintifif declared on a cdflom 
in Lendont for the bearer to bring 
the adion ; if the defendant de- 
mars, and doth not traverfe the 
cuflom, the plaintiff (hall have 
judgment ibid. 

Infancy pleaded to an acceptance of 
a bill of exchange 197 

Proieli not necc(l«ry to an inland bUl 

where a bill is accepted, in fuch cafe 
the acceptor is anfwerable for the 
whole, and an action doth nor lie 
againft him for part ibid. 

Action doth not lie againft the en- 
dorfer without endeavouring to 
find out the drawer, or a demand 
of the money of him 70 

Bill payable to drawee, or bearer^ 
was loll, and found by a ftranger, 
who affignrd it to another, good, 
but the drawer may have trover 
againft the finder f\ 

Bill tf Exaptioni^ 

Lies as well at a trial at bar as the 
mifipriut 15 s 

Bifiofs. 

The manner of creating and jtrandat- 
tng bifhops 71 

fiifhoprics axe ftill donative in /r#- 
Umd 72 



Bona uotabilia. 

Bills of exchange are bomi notahilia 
where the debtor is, and not where 
the bills are, for they are no fpe« 
cialty 70, 164 

Bonds. 

Where two are bound jointly and fe* 
verally, and one is taken in exe- 
cution, the obligee may' proceed 
againft the other 6 

How the obligee maft declare on a 
bond delivered after it is dated 73 

The obligor wai bound re fix tri* 
ginta librh, and th« oWig«e de- 
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diied for tbtrty.-fix pounds, and 
held good Pagt 74 

^hcre three are jointly boaod» the 
a6iion mod not be broa^ht again ft 
two of them ihiJ. 

The obligor was bound in quat^to 
ginta iiirli'9 k is ¥oid» becaule this 
is infenfible 75 

Obligor pleads payment of the mo- 
ney, it is not after the condition 
broken |j8 

Who are bound to repair ihem 77 
JndiAment for not repairing a bridge, 
naoghty becaufe it did not fet forth 
what fort of bridge, and in what 
county iM, 

fnformauoii for not repairing a 
bridge, the Attorney-General may 
have a ^femre/aciat from aoy ad- 
jacent county, or it may be from 
Che whole coonty 384 

The parfon only can licenfe to bury 

in the church 86 

Regiftert for borial tod baptifm be* 

gan amtto 30 /f. 8. /^iV. 

Cufiom to pay fees ibr burials triable 

at law ^ 86, .287 

Jjt& fees muft be paid where buried 

than where the party die4 j 1 3 

Powers to make by-laws are included 
ip the aft of incorporation itfelf 

76 

Where by-Uv^i are good, and where 
«ot 76, 78 



C. 

Cafias* 

T N what cafes it lies after jodg- 

^ menu both againft the principal 

jiad bail 286 

CirtificMii. 

/i yow man coming into a parish 
wuk a certificate, flull not go 



back if he hath gained a (ettle* 

meat fobfequen( to the certificate 

Pagi z^z 

Certiorari* 

Whf re it is to remove an indidlment* 
both that an i i\\tfai moll be fign- 
ed by a judge; if to remove an 
order, then the fiat alone muft be 
iignfd fto 

The certiorari was de 4«ohus efuii />- 
ioHtci abduQis, but the indiAment 
removed ^Mdiun9 tw furtime ah" 
du&o^ quaked for this variance 80 

Jt was granted to remove both the 
indidtment and conviAion for a 
cheat 78 

Joint indidlment againll three, and 
another again II one of thofe three* 
and another againft two of the 
three and arranger, and ar#r/i- 
jorari to remove all indi^menta 
againft the three, qoaflied, becaufe 
it did not fet forth W i^rum ali^ 
juem 78 

An order was made aboat foreign 
fait, and the certiorari was to re- 
move an order made about fait 
generally, quaihed for that vari« 
ante 79 

It lies to a county palatine iiid^ 

Return of a certiorari to remove an 
order quajhed becaufe it was tmjtu 
quidem jteker^ it fhould have been 
qui quidem 9rd» /eqaiiari &r. 80 

Ckalleagi. 

Where three ^rt iodiAed, they 
may join or (ever in their chal« 
Jenge ; if they fever« tkey cannot , 
be tried jointly ^ 81 

The jurors in a writ pf inquiry can- 
not be challenged, but the iheriff 
nay fet one aude for good reafon 
ihewed Hid. 

Wiiere a challcDge to the array it not 
good iiidm 

Where a challenge to the ftvonr ia 
good iM, 

Challenge for want of freehold, 
where good, where not good 80, 8) 
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Ox vicar {^ereral, hath only a dele- 
gated powtr Pagi 90 

Chancery. 

Prohibition granted to a plarntifT in 
Chancery, for exhibiting a bill np* 
on a mere iudehiiatiu ajfumffit at 
la# Sa 

Bonds have no preference to debts on 
iiaiple contrad in a coart of equity 

83 

Chancery cannot interpofe where 

guardian ihip of a child is devifed 

»77 

Church. 

Pariihioner is not bound to go to hia 
own pari(h -church, fo as he go to 
fome other church or chapel 88 

Where churches are united by the 
parfout patron, and ordinary, 
there is but one parfon, but the 
churches flill remain ; but where 
they are united by a6t of jparlia- 
ineot» one of the churches is ex- 
tina 89 

Chwrth^ardim. 

How chofen, and though unfits the 
archdeacon cannot refnfe them 90 

CUrk tf a Parijb. 

Libelled againft the churchwardens 
for not coUeding money due to 
him by cnftom 87 

CUrk of thi Pmcu 
When that office fiiil begaa Z50 

C«/W. 
The method of giving colour 273 

CoMmitmint. 

'How it ntift be fet forth in « xetora 
' of an haheas corf us 93 

\Commm» 

A commoner cannot jnflify the dif- 
training the beafta of u&oihcr 



ilMnger on bis compon, withoot 

iLewiog how he is damnified in it 

Pagf 94 

CgnMiioas of Bonds 

Are the words of the obligee, and 
(hall be conftrued favourably for 
the obligor 95, Ii5 

Condition prectdtnl. 

Where the words it a fuod make a 
condition precedent, and where 
not 59 

Where the condition is precedent, 
where not 95, 108 

Confideration. 

Where it i^ good, and where not 96 

Where it is not good, yet the jary 

may giv.e reafunable damages 97 

Confpirt^cy. 

If one is acquitted, the other cannot 
be found guilty, and yet in fome 
cafes they may 97 

ConJiMt. 

How chofen 98 

Where he may execute a warrant oat 

of his pariih, whetf not 89 

Continuance and Difcontinuance. 

Where a difconunuance is helped by 
the (latttte of Jeofailes after a ver- 
dift 130 

Copjhold. 

Will not pafs by improper words, 
without a cuftom fo to do 99 

Where the lord may grant a copy 
hold after forfeitMre, and before 
feiaore 100 

Coroner. 

How chofen, and how he maft^iake 
inquifition, his inqueftia iraverf- 
able ibid. 

Corporation. 

What It h, if hy praicription It may 

have 



THE TABLE. 



bavt feveral Atrnfli* if by charter, 
it can. have bat one Dame Pagt 102 

Whether it can have/iT/^ mircatoriaf 
or not 549 

They may do an ad, though not un< 
der the common feal, and withoot 
the hand of the mayor 103 

What remedy if they neglcd or re- 
fufe to appear to an adion broogbt 
againft them 104 

Cojis, 

Where taxed after a casfe removed 
by artiorari, without confidering 
the charges of the court from 
whence removed, and yet good 

104 

A famfir paya no cofta. nnlefa upon 

a nonfttit or vcrdift againft him 

107 
\Vhere a cavfe is removed by a de- 
fendant, in {iich cafe the ptaintiC 
nay hate ipore coila than damages 

U5 

In what cafes it m\\ lie 107 

yo fave the leflee harmlefs from a 

wot- charge if he pay it without 

compul^on, he pays k in his own 

wrong 109 

CpvinaMt t9 ftw^d feifid. 

Where the words diiit \i conttjfit will 
amount to a covenant to ftsnd 
feifcd 307 

Of covenanti to (land feifed 385 

Of the privilege of counties palatine 

110 
Cannot be merely by prefcription 

ihid. 

ponrts of countiea pa|atinp are ori* 

ginal fuperior couru a 16 



pMg$ lit 

ia gcx^ 



Of local cnftoma 
Where pleading cnftoma _ 
^ where not ^iUd. 

Of grand and petty cuftont, what 
they arc 339 



Who he iS| and when his office firlt 
began ^50 



PagHtaohafe|b«rpiiopcfdpa, (viz) 
% reafonablccoM8imiccaiitet,io be 
.^at|ais».to l^ave a cpntiawncej and 
Mt t9 i)jp agaiflft tbe lunges pxero- 
.gttive iiot 113 



Damagu^ 

WHERE they are made certjua 
by any ftatute,. cofta (hall be re- 
covered aa well as damages $ but 
where they are uncenain, cofta 
(hall not be had 114 

Where they may be increafed» where 
not iUd* 

Where they may be releafed a# to 
one» and taken as to another 366 

There is no material difference be* 
tween damages and co(b» for da- 
mage! include cofb 214, ai5 

Damagi futfimi. 

In avowry for damage lea(ant| the 
avowant muft (et for(h the fef«and 
how the particular eftate ia derive4 

307 

Of a deed other exprefs or implied 

120 
Where it ia material in pleadtng 35 a 

DuM Mmd CiafUr. 

Horn they may make lea(b9 and by 
what name 103 

Where they are gnardiana pf the 
fpiritnaltieat fidi vMc^Mtt 1 43 

P^t 0/ iititr P^rtji. 

A bill in Chancery waa exhibited 
againft hofband and wife* who pat 
in their anfwer» and then he died» 
the bUl ihaU abate, if ibe wiU lifva 
it fo U 

A contrad waa made lor a pnrchaft of 
lands> but before the cenvejaoca 
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WIS executed, die intended pur- 
chafer died ; adjudged, ihat the 
feller is a truftee for him Ftig/t 8; 

The party died after the judgment 
entered, but before the ro)l was 
brought in» and it being */^ tir- 
mtnum rofi, it w?j( not received 1 16 

Where an action founded on a wrong 
done u brought againft four de- 
fendaotf, if one dies before the 
trial, the plaintiiF may proceed 
againll the QCher; but if it is 
founded on a contrail, be cannot 

H7 

Where the aflion u abatej by the 

death of one of the defendaotf 

Judgment in ejectment againft two 
defendants, then one dies, the 
plaintiiF may take execution againfl 
thefurvivor 319 

Yfhttt xhn death of the priocipal is 
pleadable by the bail 57 

On a judgment pending a writ of 
error, the court will difcharge the 
defendant on common bail 5; 

T^ere was 100/. due on a goldfmitb's 
bill ; the drawee owed 50/. to 
M^, ft. and carried the bill to the 
drawer, who endorfed 50/. paid 
and give fT.R* a bill on another 
£oldfmith for 50/. who foon after- 
wards broke ; adjudged, that fT. R. 
might charge the firft galdfmirb, 
for giving paper is no payment 
v/htn there waa an original debt 
due ; it is otherwife where it is part 
of ihp contrad tp give it 118 

^beredebt will !ie where there is no 
privity of contra^, as between the 
grantee of the retit and the lefTee 

Where it may be brought upon the 
ilatute 32 //. 8. by an executor for 
rent arrear in the lifetime of the 
ullacor /V/i 

PeeJ. 

Where it mod be pleaded as it ope- 
rates bjf law 306 



Dtmumr. 

Of general and fpecial demnrrersa 
and the reafon of making the Aa" 
iiittzjE/ix. Pagi itt 



Dtf^riuri. 

What fhall be a departure in plead, 
ing, and what not 123 

Utputy. 

Where he may a^ in his own name, 
as well as in the name of his prin* 
cipal 124 

Where a woman may ezecote an of- 
fice by deputy % 

Where a deputation in an office is 
goo<f, where not 25 1 

P^afiawt, 
What (ball be a aeftavit. what not 

Dtvifim 

To raife portions out of the profits of 
the ellaie, is a power to f?ll 1 27 

Dcvife cf porti u% to be paid to his 
children at (nch a ttnae, and if aof 
die, {ffr. then to remain to the reft 
fnrviving; a maintenance cannot 
be decreed, becaufe of the 4evi(e 
over ihid* 

Di/aHlity. 

Where he who is to perform a condi« 
tion v&ay be difabled^ where not 

Where it is helped by a verdift 131 

Where and in what adions the court 

will give leave to difcontinue, and 

where not iBiJ. 

Where the mifcoaclofipn of a pl^a 

will make a difcontiniiaace 2 10 

Di/c9ntiniuinct rf Efiatt* 

To whom it is prejudicial 13 1 

By what ftatntes it is remedied, and 

for whofe benefit ihii, 

Difcontinnances as to remainders and 

reverfions, are not remedied by 

any ftatote xyi 
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Whit fhsH be a diffeifio, wbtt iK)t 
fag$ 134 

Diftrtft. 

Leffee from year to year, as long as 
both parties agree, was in pofleffion 
for two years and a half, the Jcf- 
ifor dif^raiDcd for rent arrear in the 
two years ; adjudged he coald, not 
fedqu^rt 135 

^here cattle nay be difirained for 
rent before they are leiraat and 
conchai^t, where not 136 

piftrihahm. 

Tbere fhall be none amongft collate* 
rals after brothers and fitters chil- 
dren, for the f ftste (hall go to the 
next of kin of the inteftate 138 

^n eftate ptr autir nnt is afiets, bat 
yet it is not diftribntab]^ 1 37 

for adultery was anciently « 'uimofU 
matrim^ii 138 

Donaiive. 

Exempted from the viiitations of the 
ordinary, and from attendancp at 
vifitations 14Q 

Dauhle Plea. 

Where the plea is doablCf where not 

14a 



£. 

EjeSminU 

np H E demife was laid on ^% the 

eflbin-day, and yet good, for the 

adtoD and the wrong done may be- 

^ on the fame day 8 

Eniry. 

WUbont an expalfioo makes only a 
feifin, for it is no diffeifin without 
faexpalfion 13$ 



Efct^. 

By one in execution, the creditor may 
retake him Pagt icg 

Whether a prifoner efcaping might 
be retaken by an efcape warrant 
on a Sunday 148 

M^hether he may be retaken by fuch 
a warrant by the rabble, and with* 
out a proper officer, and adjudged 
he could not 149 

Where a prifoner efcapes, the entry 
of rtmauet in cuftoJia in the mar^r 
ihal's book, is doc a good cony- 
mencement of the a^ioa 15Q 

Eftopptl. 
Where it is conclufi?e, where npt 152 

E'^idtnte. 

Depofiiions taken before a coroner 
may be given in evidence apon aa 
indiameat of murder, if the wic- 
nefles are dead 101 

Of ji demurrer to the evidence lax. 

What things muft be pleaded, and 
what given in efidence 152^ 153, 

An olddeecf, without witneffes, givea 
in evidence and held good 155 

Probate of a will given in evidence 
to prove a man executor, held good 

Entry of an order in the office- book^ 
that adminiftration ftouid be grant- 
ed, ^r. given in evidence, and good 

287 

Where, and what copies of thinga 
ihall be given in evidence, and 
what not 1^4 

IndiOment againft a parifli for not 
repairing a highway, they cannot 
give in evidence, that another pa* 
n(h is boond to repair it, for tbit 
muft be pleaded igj 

What cannot be given in evidence 
upon the general ilTue, and what 
"•y «55t «o6, 273 

Matter of jttftificatMn cannot be given 
in evidence where it cannot ba- 
pleaded 218 

Extif- 
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What (b»I] be an exception out of an 
cacepcion Page 156 

Exchange. 

Of lands, where the word ixchamgi 
ii necelTary 10 the conveyaoce, and 
where the edates muft be equal in 
dile* though oot io value 1J7, 158 

ExiCUti99* 

Where goods were taken in execu* 
tioDy and fold, and afterwards the 
judgment was reverfed* the de- 
fendaoc may have trefpafs if the 
mosey is not brought into court 

214 

The goods are bound from the deli- 
very of the writ to the fheriff 159 

HldiMt it nay be ftayed upon a ino« 
tion, where not 214 

Of eaiecotioBs in general 286 

ExtcuUr^ 

Where he fiiall oot put 10 bail, and 
wbece he fiiall 57 

Where a legacy is devifed to him, be- 
ing no relatioe to the teftator, the 
next of kin fhail have the refiiduary 
eftate, and not the execocor 82 

Where he (hall not pay coda 105 

W^crc he may diftrain for rent due 
to tke u(ia(or 136 

Yi^^»^ he nay have an a^oa for a 
faife return of a fiiri faciat^ foed 
.out by the teftator 149 

Where he may have an adioa of co- 
ireiiant upon a covenant, that his 
teftator ihould quietly enjoy, but 
waa evided 160 

Whexe he hath aficta he nay be com- 
pelled to redeem a nortgage in fa- 
vour of the ^r 161 

Where he may have ticfpafa for a 
wrong done 4o hia teftator 160 

m\ktvt the obligee makea the obligor 
4t¥eGator9 it is a difcharge of the 
debt 1629 163 

Where ha dies before probate hts ex- 
ecutor cannot be executor to the 
^rft teftator 164 



Exicmt$r ii fin Tort 

la accountable |o creditors for no 
no/e than he receives, bnt he ia 
accountable to the rightfal execu- 
tor Of admioiftrator for the wrong 
done Pagt 161 

Extent, 

Where there muft be a USerate upon 
an jcxtent, and where not 159 

Extort ion » 

loformation againft a common ferry- 
nan for extoition 200 



Failure. 

Y^HAT Oiali be a failure of re- 
cord, and what not 151 

FeUnym 

It is felony to run away with goods» 
though delivered by ihe owner 194 

$0 it is to make ufe of the procefs of 
the law to a felonious purpofe ii. 

Fences. 

Where the cattle of a i!ranger come 
into the grounds of the Icflee, for 
• want of repairing his fences, the 
leflbr cannot diflrain them for rent 
before they are levant and conch- 
ant oa the land 136, 166 
It is not material, whether they were 
^ thrown down in the night or in the 
day-time, to charge the next Tills 

167 

A prefcription, that the pccnpiertof 

the next field have um& out of 

mind repaire4 the fences, good, 

without thewing any title in them 

278 
Fe^mnt^ 



How to be pleaded 



.6{ 



Fitifi and Jmtreiaminu. 
Belong to the kingi an,d the reafim 



why 



WbcK 
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Where a fine may be mitigated, and 
where not Pagt 33 

Whetc in a6lion ef debt may be 
brotigbc for a fine^ without a pre- 
fcripcioa ibid. 

Fin$r, 

Where a fine and warranty is no bar 
to an eftate-tail 173 

Where levied at common law upon 
my original writ as well as now on 
a writ of covenant 16S 

Levied in a county palatine ibid. 

Where^ the cognifor died after the 
caption 9 and before the return of 
the writ of covenant ibid. 

Levied by a feme covert under age. 
who died before (he cAme of age, 
good ibid. 

Fprcibli pntry. 

IndiAment qoftihed, becanfe it did 
not let forth what eftate the party 
Hid 169 

It nttfl be ixfmiit (ff d/Jei/vU, and 
therefore he muff have fome eftate 
or freehold ibid. 

If aif inquifittoh is taken by one juf. 
tice. apon his view, he cannot de- 
ny a traver fe 179 

Fonign Fkm. 

What is a foreign plea, what not 173 
Oaih ought to De made of it in that 
conrc whofe jurtfdidtion is denied 
in proper perfon, and fitting the 
court ibid. 

Caafe of adioa arifing beyond Tea, 
low and where it fliall be tried 

F§rgefy. 

Indiftment for forgery not good 171 
Where ic is good, though ancertain 

tnibnoation f6r forgery compounded 

ibid. 

Kone wbo May be a loler by the deed, 
or have the benefit of tiie verdia, 
can be a witneft ibid. 

Fsr/ritnri. 
Wbere tbe cxecator of an alienee 



fhall not fcrfcit after the accept- 
ance of the rent by the lelTbf 

Where the lord may grant a copyhold 
after forfeiture, and before feifure 

106 
Fraud. 
Refofutiont upon the ftatnte of ^ 
Elite, of fraudulent convey an cea 

17+ 

FrejS^ Pur/uit 

And retaking, where it is a goodL 
plea, where not 150 



G. 

Gamrng. 

'yyHERE an indtbitatis ajkmpfit 
will not lie for money won ac 

Pl^y Ht i75» 176 

Covenant, that hu horle ihall r6a 
four heats, for 30/. each heat, 
though thefe are diHina wagers, 
yet the contradi is entire, and be 
ing in the whole above 106/. is 
within the (latute 17^ 

Ga^lkind. 

Before the Congueft all lands in Eng* 
land were of the tenure of gavel- 
kind 129 

Quardian. 

How maay Ibrts of guardians there 
are 176 

His duty by the civil law 177 

Infant in cuftody of one who was not 
guardian in law> he was ordered to 
give fecurity not to fuffer her fo 
marry, £ffr. 178 

Where (he guardfanihip U devifed« 
theChanceiy cannot t A tef pore 177 



Hiir. 

\yHERE beflian W relieved in 
eonity agaiod the penalty of • 

Where 
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^hert he (hall not be difinherited 

iipon doabtful words in a will 

Page 128 

Where his plet of rieni fir ^/cent n 
not good 157 

Debt againft him, without ihewiog 
how hetr« is good 178 

Where he ihall be relieved againft aa 
executor who bath afTets 179 

Where he fells land liable to the debt 
of his anceftor before an adioo 
brought againU him, he fball an- 
fwer the value out of his own ef- 
taie 180 

Where his plea of riius per dt/tent 
ftattr TiVirJkntM^ (ic. is not good 

Hid. 

Heri9t. 

Surrender was made to three fuccef- 
fively, a heriot is due upon the 
death of each tenant 181 

Heriot fenrice, when, and how to be 
paid i82» 332 

Highway* 

What (hall be a highway, and who 
hath a property therein 181 

Who is to repair it ihid. 

LcQee for years cannot be charged to 
repair it ratiwi anwra^ for that 
goes with the inheritance 182 

Where a highway is turned to ano- 
ther place, he who turns it moft 
keep it in repair ibid. 

Hta and Cry. 

Refelutions on the Aatuie of hue and 
cry 184 

I. 

Idi9t. 

urHERE his ads are void, and 
where voidable spo 

J$tfails. 

The ftatute of jeofails extends to in- 
feriorcooru 130 

Imparlana* 
Where it ihall be gireii to another 



term, and where not, in an in^^r^ 

mation brought Page 18$ 

In what cafes an imparlance is to be 

allowed, and in what not i85 

lucertainties* 

In indiftments and informations 39^ 
42, i86» 188, 199 

IndiBwuMt. 

For a mifdemeanor in fpeaktng fcan- 
dalous words of King Chwrht the 
Firft 198 

It will not lie for keeping an ale- 
houfe without licenfe, bat this was 
againft the opinion of the Chief 
Juftice 27 

Mav be found in the county where 
the party died, and not where the 
wound was given 39 

Where the charge muft be pofitive, 

and not by implicaiion 39. 42* 

186, 188 

Where it is malicious, and an igme- 
ramus found, or the indidmeni ia 
erroneous, an adUon lies 98 

Formerly the king did not proceed 
on an indidlment for felony till a 
year after the fad, (hat the party 
might firft bring an appeal 314 

Where it lies for uking goods, though 
they were his own, if taken by 
force 187 

Againft a woman for fcolding, qusfh- 
ed ehid^ 

Qualhed for not fetting forth, that 
the jury were meerati to inquire for 
the idng and the body of the coun- 
ty ikid. 

Where It will not lie for a private 
wrone 188 

Qoaflied (or want of a caption ibid^ 

Quaihed where the fad was not in- 
diaable 189 

An offence is not indiftable where 
another method of puniihment la 
appointed by any ftatute 187, 189 

It will not lie for fpeaking fcandaloua 
words to a msyor of a corporation,' 
unlelb he was in the execution of 
his office 190 

Th^ caption was juraK if eturat.^ 
without (aying imfatfelUu., good 

i^i 
For 
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T^OT perroadiitg a jofttce of peace not 
to uke bail in a cafe that was bail- 
able Pufi 192 

tor a mifdemeanor in baying ftolen 
goods, knowing them to be ftole» 
It will not lie, becaufe acceflary to 
the felony, and he moft be indlAed 
at acceiTary 193 

It lies at the feflions fof writing a 
icandalous letter 194 

Muegmimi, 

What (hall be an inductfmeit to the 

faa 93» «7« 

Indacement to a tra?erfe ought to 

contain fufiicient title 393, 357 
The inducement to a traverfe cannot 

be traverfed ibid* 

Where an inducement may be wiih- 

oot fetting out a tiile 355 

Indu&Un, 

By a mandate from the archdeacon to 
one who doth net live in hia arch- 
deacon try/ ^ood 195 

Infant. 

What leafes made by hini are void, 
and what voidable 196 

What coniraAs made by him are 
good, aod what not ibid. 

How he muft fue and be fued ibid. 

For what he is punifiiable ibid. 

He is chargeable fur money ler.c for 
necefiaries 196, 197 

Where infancy is pleadable in abace- 
meat, it ihall not be afiigned for 
error 197 

tnf trior Courts* 

Where ajadgnent was pleaded in an 
inferior court, without any plainc 
levied, and held good 2 1 2 

Cafe lies for faing one in the inferior 
cottrt» when the canfe of adion did 
not arifc within ihe jarifdi£^ioa 

216 

IrformsUtM* 

On penal ftatuies made before the da- 
tttte SI Jot. fflttft be brought in 
the proper coaaty where the faft 



was done, but notnpon fuch pfftsil 

ilatutes which bavef b^en made fince 

Pagt 199, 200* 

Who (hall be a common informer, 
who not zoo 

Information for felling live cattle. 
not having kept them fo many 
wcekt 199 

Jnhibiiicm, 

What it 18, and the effects of U 20ft 
ln(Hcntion or collation by the biihop 
is void, where there is an inhibi- 
tion by ihe archbifliop ibid* 

Innutndom 
Where it is good, and where not 22$ 

Infiittttien 

Without any indudion, is a pleaany 
againil a common perfon 195 

Intention. 

Where after a verdiA fuch proof (halt 
be inteaded to be made in the uiai 
as mij^bt fopport the aflion 

Joinder in ASlion, 

Where two or more have joint da- 
mages, they may join in tHe adlioa 

20 ^ 

What p-rfons may join and be joined 
in actions 202, 205 

Cafe and trefpafs, or cafe and trovct 
may be joined, but afumpfit and 
trover cannot 202, 204. 

What other adtions cannot be joined 

20| 

Where two, or more, have joint dn* 
mages, they may join in the adioa 

Joint inants» 

Refolations upon join ten ancles, and 
tenancies in common 204. 

Surrender of a copyhold to the ufe 
of his 6ve children equally to be 
divided^ anci to their heirs, makea 
ajointenancy 206 

One jpintenant may didrain, but he 
cannot avow alone, becaufe that 
goes to the right 207 
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Ifii. 



If iDformaU it ii tided by t verdiet 
Pagi 197 

Cannot be joined apon two negatives 

iM* 

TboiigH the matter it coatradidory, 
yet there mail be an affirotative 
and negative ^ ao8 

Where the iffoe it immaterial, and 
where not izii 208 

Where iflue is joined upon an imma- 
lerial thing, if it is fonnd for the 
plaintiff he ihall have judgment 

. 30$ 

But where it is taken upon an imma- 
terial travers, there muft be a re« 
pleader i^id. 

It IS informal, if the vioiAt/upir pa- 
triam are omitted a.09 

Where there is an affirmative and ne- 
gacive, the pleading muft conclode 
to the ooontry, and not with h^c 
paratus eft 'verifican 2 1 o 

Where the general iflue is pleaded, 
and not entered, the defendant may 
waive it within four dsys of the 
term, and plead fpecially ; fo if he 
plead in abatement, he may waive 
K and plead the fpecial matter 
211, 27A 

Where the legtlity of a warrant molt 
not be put in iiTue 354. 

' Where a travers amounts to the ge- 
neral ifliie, it is ill 356 

Ifui of thi Body. 

Whef6 the word iffue makes an eftate- 
tail in a will, where not 128 

Judgmint. 

Lands are bound, as to purchafers, 
from the iigoing the judgment 

Where a judgment in an inferior 
court was pleaded without any 
plaint levied, and held good 11a 

After a rule to fign judgment, there 
SDuft be fbar days exclofive before 
It is figned i^»y* 

A judgment cannot be afirmed in 
part and reverfed in part iHi. 

Every judgment muft be both com- 
plete and formal 213 

0/ jttdgmenta by nd iUcU, and by 



defanlt, and by departure in ^- 
fpigbt of the court Pngi 2 1 3 

Where it ts figned four days after the 
retern of the poftea, the fourth day 
mnft be exclufive ai^ 

Cafes . concerning exempt juriidic^ 
tioDs ^9, 86 

What (hill be intended to be out of 
the jurifdi&ion, and what not ai6 

Where infrM jurifiiBitmim muft be al- 
leged in pleading ihii^ 

Jttftice rf Peact. 

Where property is in queftion the 
jaftices of peace have no judf- 
4li^on 217 

yuftificaiiQU^. 

Under a prefentment in a court-Ieet, 
good • 52 

Cannot be given in evidence where 
it cannot be pleaded 21S 

Where.one cannot juHify a trefpafs 
onlefs he confefs it ibid* 

Where a juftification muft go to the 
.whole, and where to part ibid. 

Where it is repugnant ibid. 

Juftification under a judgment in a 

court-baron, ill, becaufe a levari 

facias was fet forth when it (hoold 

btzdiftringas 219 



Kingm 

r\ F his prerogative to pardon of- 

fences 265 

Fines for ofiences belong to him, and 

the rcafon why ibidn 



L, 

LoMcaftir. 

PI RE C TED into a county-pali^ 

tine by aft of parliament, «aaa 

5o£/.5. lit 

There is one feal for the county pa- 

latiaej and another for the dotchy 

ibidm 
What 
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What Ain^s tbe kioe may grant nn- 

der the duccby feaT* and what not 

Fagt III 

Thedivifionof laws 112 

Of laws in general, and of the com- 
mon law 222 

Liafi. 

Ffom year to year, as long as both 
parties agree, is a l^afe for two 
years i35 

After a year is commenced, neither 
of the partita can determine their 
will 222 

Lea/e at WiU. 

The leflee cannot determine hia will 
after a qiuutcr b begun, without « 
quarter's rent, nor the leflbr with- 
out Ic^ng a quarter's rent 222 

Ltmft ff Tews. 

The leflee granted the lands to ff. R. 
his executors, He* hahtutum to 
him and to his ezecntort after the 
death of the grantee; adjudged, 
that the whole term pafled 222 

LiSunr. 

The ordinary may licenie him, but 
cannot determine the right to the 
leAurcihip 87, 144 

Liit. 

Jttftification under a prefentment in 
aconrt-leet, good 52 

Ligiuy. 

Is properly triable in the fpiritual . 
court; but when it is to be paid 
out of the lands, the remedy is in 
Chancery 223 

In whatcaias an executor is not bound 
to pay a legacy iti^* 

Liiel. 

What fliall be a Ubel, and what not 

224, 22$» 226 

Where' the information and the libel 

differ but in one word, it is ill 224 

VOL.IU. 



Literatim 



Where the iheriffmay deliver a thing 
extended wkhoot zliSeraU dire^ed 
to him, and where there muft be a 
Uigrafi Page 159 

Lights. 

Where flopping lights is a nuifance^ 
and how to be abated 247 

Limitathm of J&ion. 

Where the ftatute of limitadoni ihall 
not be given in evidence, and 
where it Siall 154 

Where nnt affumpjit infra fix oomos is 
a good plea 227 

Where the ftatute is not well pleaded 

Hiii, 

To what cafes it extends, and whe- 
ther to mariners wages 227, 22g 
// does fy a fuytquai ftaiuu^ 
n. ibid. 

Where a new promife or acknow^ 
ledgmen twill revive the adion 228 

Where the plaintiff is beyond fea, 
his cale is not within the ftatute 

ihii. 

Livery. 

Within the view an intereft paflet 
without an adual entry i6j 

Lnnatie. 

Where he muft be made a party to a 
bill in equity, where not 301 



Maibem. 

TX7HERE and how the damages 
ihall be increafed i j^ 

MandasHus. 

To fwear two church wardens, the re- 
turn was, that they were not debite 
eUai. bat did not fay, nee eorum 
aliqnis, ill 162 

Denied to execute a judgment in an 
inferior court, becaufe the plain- 
ti£F hath another remedy 229 

To rcftore a ferjeant A mace ibid. 
Dd It 
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It will not lie to reftore an aldermaa 
who it poor ?agi 229 

Nbr to reftorc a proAor of Dodori 
Cooiflions to his office 230 

Nor to rcftorc feveral perfoot iointly 
to their officei» bat each mun hive 
a feveral mandamus ihU. 

Denied opon a fappofed failore of 
ddty in the juftices of the peace* 
CO remove a nan from a parifli* 
after he had offered fecority to in- 
dennify the parifh ; but if an afi^ 
davit had been made of the fa£l, 
it might have been granted ibid. 

It will not lie to torn a fellow oot of 
a college ^^d. 

It moft be direded to a corporadon 
by iti proper name ibid* 

Where the return it ill* and where 
the caufe of removal it good 231 

Denied to reftore a man to the office 
of clerk of the butchert company 
in U^ukm 232 

Denied to the new overfeert of the 
poor, to make a rate to reimborfe 
the old onei ibid. 

To admit an executor to the probate 
of a will ; the return wafl» that (he 
waa executrix durantt minore atau 
of W. R. who wat now of full 
age, not good 233, 162 

In what cafet it ihall be granted, and 
in what denied ii*d. 

Manor* 

By what ad it may be dellroyed, and 
how it may be revived 25 

MartMirt. 

Their wages are a duty at common 
law 227 

Marriagt* 

What fliall be good evidence of a 
promife of a iingle woman to 
marry a fingle man 16, 64 

In perfonaL a£iions the matter muft 
be laid upon the faa of marriage, 
{w%.) that at foch a time and place 
the parties were married; but in 
real aaiont, and in appeals, it 
mnft be laid upon the right of mar- 
riage, {w«.) m Ugitimo mairimenio 
cofuhti ^4 



Cufiom to pay fo much for marrying 
is triable at law Page S6 

Marriage with the confent of fuck 
perfontf is only iu Hrronm 246 

\afiirand Struaat* 



Where the mafter is chargeable for 
the ads of hit fervent, aad where 
not 1349 aadnou. 

Mtlius InfuireMdam* 

To whom it may be granted, but not 
CO a coroner too 

MiJm/MUfn 

3aronet u a dignity, and part of the 
name 235 

Knight b likewife a dignity, and 
part of the name 336 

Where a corporation is mifnamed 

237 

The defendant was fned by the name 
of Jobm, and pleaded, that he wu 
baptized by the name of Buffomia, 
and tramrfid that hi was known 
by tbi nami of John ; this traverfe 
is repugnant 23S 

Where an alias didns is proper, and 
where not ibid. 

Where a demurrer to a mifnofmer is 
not good 152, 236 

Where J§bn was fued, and he plead- 
ed, that his name was Tbmas 
238, 239 

Where there wu a mifnofmer in the 
furaame 239 

Mi/'trial, 

What (hall be a mif-trial ^ 192 
Where the trial is in an iapro|>er 
county ; as in covenant, the adioa 
was laid in Kinit and the breach 
affigned was, in not repairing in 
Surrty and the trial waa in Ktnt 

363 

Trial muft be in that county where 

the matter in iffne doth ariie, and 

not in the county where the adioa 

is laid 364 

M»niy. 

Of the value of broad-pieces of gold 

and guineas 2fy 

9l9rtg4gu 
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Where the mortgagee lends more 
money upon bond to the mort- 
gagor, he (hall not redeem, without 
paying both ; bat if he mortgage 
the equity of redemption to ano- 
ther, it fliall not be afFeded with 
that bond Pagi 84, 240 

Where matter Aibfeqaent (hall not 
make the deed a mortgage, if it 
wai not fo originally 241 

Where a mortgagee affigned the 
mortgage, all the ihtereft then dae» 
aad paid by the affignee, ihall be 
principal ihidm 

Where the heir of the mortgagee 
(hall have the redemption-money^ 
where not ibid. 

MturJif. 

He who gave the flroke, and he who 
was affitUng, are both eqaally gail ty 

39 

lodidment on the ftatate of flabbing, 

omitting thefe words, bawng not a 

*weaf9M them dranun^ is not good 

191 

Mutmal Promifis. 

Where an indebitatus affumpfit will 
not lie on motnal promifes 172 

What (hall be mntoal promifes after 
a Yerdia 14 

What fliall be mutnal co?enants loS 



N. 

pLEADED in abatement to the 
* writ 241 

It cannot be furrendered or trans- 
ferred by fine, becaufe it is a qua- 
lity inherent in the blood 244 

NMiPr^fifui. 

Where it is no difcharge 24; 

When and where it may be entered 
as to one, and proceedings may go 
on againft another 247 



Ndnjkit. 

The di£erence between a nonfoit and 
Titraxii Pagt 244 

Utici. 

Whertf it flull be intended t6 pfe? ent 
a forfeiture j 

Where fpecial notice mnft be given* 
wb^re not 246 

Where a devifee i| bound to take of 
an eftate limited to him npoa 
condition ibid* 



0. 

Oath* 

nnHOUGH voloiitafy, if brokai^ 

the party is puniihable in the 

Court of King^s Bench 248 

In what CMS a ^nahr's ajfirma* 

tin is admiffibie. ib, tmd note* 

OJ^i. 

Where it may be executed by a wiu 

man, by deputy t 

Where it cannot be granted tH rever« 

iion 2CO 

Oftice of marihial of B. R. cannot be 

granted for a term oi jturs 2c i 
Where granu of offices are void by 

the ftatttte 5 Ed, 6. and where not 

Orders of kemoved. 

Of a poor man quaflied, becaufe it 

was made upon complaint only^ 

and did not (ay of the churchwar- 

dens and overfeers of the poor 

254, 25^ 

Quaihed, becaufe it was not faid« 
that he was poor or likely to be 
poor 25£ 

Ought to be direded to the officers of 
both pariihes, from whence, and to 
what place removed 256 

To remove a poor man and hie /a» 
mify, not goodf becaufe fome of 
his family might not be remove- 
able, quafhed for thet reafbn 260 

Order made by two juflices, though 

not of the divifion, good 258 

D d 2 O'Vff* 
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Ovirfierirf tie Fwr. 

Indited for refofing tq tccom pi for tlie 
money by them received Fagt 1B7 

MoMdamut 00c granted to the new 
overfeers to make a rate to reim- 
barfe the old ones 232 

In hancaftir is pleadable in B. R. but 

oadMwy in CJ^ir h not. and 

why 1 1 1 

\^hat is forfeited by an outlawry 262 

Where outlawry is a good plea, aod 

where not 262, 263. 275 

The demand of ^x^r is a kind of plea, 
and it h always intended, that the 
deed is in court when pjtir is de- 
manded ri9 



tnur but plead titJ ihl ncorJ^ but 
where a pabfk ilatute is mifrecitedf 
be may d^nmr Pagi 296, 33a 

Appenlt and writs of error iland good 
after a pvliamtnc is diiiblved 397 

Of jeftificatioa under an ad ol par- 
Itamenf 274 

Partition* 

Where the judgment in partition if 
notremoved by n writ of error 14$ 

Tenants in common were not com- 
pellable to make partition beibie 
the ftatute 208 

Pawns* 

Cafes relating: to pawns* where the 
pawnee hatn a property in them 

268 

Where he maybe indi£led for refnfing 
to deliver goods on a tender of the 
money sM. 



P. 

Palaci. 

t S not privileged where the king is 

^ totally abfent» both by himfelf and 

fervanta 92 

Pardmt. 

The difference between a general and 
fpectal pardon 264. 

tJpOn a pardon of felony, the party 
muft find fureiies for his good be* 
havtour by recognizance^ for any 
umt under feven years 265 

ParfJ^is. 

For what purpofe they were inflituted 

83 

Parliamtnt, 

Debt Upon the ftatute 23^. 6. for ( 
iklfe return of a member to parlia* 
n^ent 200 

Th€ difFetence between a prorogation 
and adjournment 266 

Where an order of the hovfe is., de- 
termined by a prorogation ibid. 

Where a private ad of parliament is 
Biifrecitedi the party muft not de- 



Penjion^ 

By prtfcription, where the party may 
fue for It 215 

Perjury. 

How it is punilhablc, and where the 
ofFender may be indided, where 
not 269* 270 

Objedion to an infornaticm for a 
perjury not allowed 199 

No new trial on an xndjdment for 
perjury 36a 

What fliall be a pradifing phyfic, 
whatnot 17 



Pigion^UonJe* 
Who may build it, who not 24S 

Pitas. 

Concluding with hoc paratus gfi vm- 

ficarf^ where good, where not 

2o8t 209 

Where there are two affirmatives, the 

conduQon muft bt #^ boc faraim 

eft ^verificare 210 

Where the condufion of a plea makes 

a difcontinuaace ihid^ 

Where 



THE TABLE. 



Where tliere is to afirmative to a ne- 
gadve» yet if the aaatter is new, |he 
pany need not conclade to the 
country Pi^t sii 

Pleading iMtir alia not good, ^aofe 
too general a7i> 302 

Vtnit a dtftnd^ Vim H injuriam^ is 
only matter of form 27 1 

Where a plea amounts to the general 
ifiae^ it is not good 272 

What pleas do not amount to the ge- 
nersll iiTue 273, 274 

Where a plea in the negative and 
without a full defence^ is good 282 

PUn$ Adminifirwvit. 

What ihall not be given in evidence 
after that plea 151 



Is always alleged in the perfon 

Fag9 2 
It cannot be in eftace for yeara ih\ 



'-"''R 



Pojfejpon. 

Whhoat a property will maintain an 
a6bion 9 

Where cbe affion is founded on the 
pofieffion the plaintiff need not fet 
forth a titie • 12 

Where it will fnpport an aftion againft 
a wrong doer 19 

Where the avowant cannot have a 
return without (hewing a property 

54 

Where a man may jnftjfy upon his 

pofieffion, without fliewing a title 

aao 

In a ^uan impidit the plaintiff* muft 

always declare upon his poflcifion 

Where a jnllification upon the potttC- 
fion is not good 956, 361 

Where the plaintiiF may declare upon 
his pofleffion for a foot-way to his 
honie of which he is poffefled, (sV. 

393 

P9wn't* 

Of powers to make leafes ' 276 
Of powers to fell lands 276, 277 

Prtfcrtpim. 

What makes a prefeription «^8 

la occoj^iers, &<*• in farmers, b^r. in 

inbaiHtanis, &^, good, and not 

feod ibid. 



Pre/eiaaSiom. 

Pending n luan impidit 280 

How the plaintiff muft dedare up<m 
aprefenutaoa ihid. 

Where the incombent is likewise pi^ 
troo^ his heir Knd.noc his executor 
muft prefent after the death -of jthe 
anceftor ibid. 

Pri/onert, Poor. 

The juftices have no authority to dif- 
chaqge tbem, snlefs they were ao- 
lually in prifon on fuch a day { it 
is not fnfficient that they were with- 
in the rules ^30 

Cannot difch^rge a poor pr^ner, if 
he owes more than 100/. to finjr 
one man Hid^ 



Privikgt* 

Of a palace not allowed where the 
king is always abfent 92, 284 

After a full defence and fpecial im- 
parlance, it ia a queftion, whether 
the party may plead prixilege 271 

Ofnhe courts at Wiftminjttr Hali^ and 
of officers and atcornies attending 
them, well pleaded, and not 983 

Proiiiitimt* 

To the fpirttual court never too late, 
where that coort hath not an ori- 
ginal jorifdiflion 87, 287 

Where they have an original juriidic- 
tioD, there a prohibition after f^n- 
tence is too late 288 

Where it ihall be granted for feorril- 
ous words, where not iSid» 

Of the ancient courfe of proceediogp 
oan prohibition 289 

Propiif^. 

Where it doth not veil till the aftnal 
delivery of the goods in poffeffion 

6z 
A man nay have a property in a dc^ 

140 
D d 3 Where 
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Where it u altered by the feiEiire of 
goodi 10 execotioQ Fagt 1^9 

IVfere % man may have property m 
fifli ^ 189, 291 

Where property it in qaefttoD* the 
jofticet ot peace have no jafifdic- 
tion 117 

Of the feveral Ibrtt of property in 
conies, fifh, and deer, {ffr. 291 

in replevin, the defendant moil plead 
property, either in b^ or in abate- 
ment 307 

Frrutfi* 

Where it makes a covenant and not a 
condition 108 

Of carrying a caofe to trial by pro- 



viTo 



Fufchafi. 
The diference where the heir takes 
by porchafe and where by defcent 

292 

Where the word heirs is a name of 

parchafe and not of iimitaiion ih. 



tXrHERE his folemn affirmation 

ihali not be allowed, but he 

mod make oath in th^ common 

form I33» 248 

^are Imptdit, 

Is a poffeilbry adlion, in which the 
plaintiff mud always declare upon 
his pofleffion 293 

The biihop can never counterplead 
the plaintiff's title without mak- 
ing a title to himfelf. either as pa* 
iron or by lapfe, for otherwife he 
hath nothing but to grant inllito- 
tion %hl4* 

Of the plea of an incoqibent in a 
quwTi imf$di^ ibid. 

l^ec9rdn 

nrHERE aq error may be affignr 

V ed contrary to th^ record 2 



Where »sr/ ii$l tH^ri is pleaded, the 

party cannot demur to foch plea 

Fagt 29+, 330 

Where upon fuch plea it is proper to 
crave ufir of the record, nnlefs it 
is in another oourt 29J 

Rectviry^ Common. 
Where it bars en eftate*tail 296 

R§e%fani^ 

ConviA made his wife execotrixi (he 
fhaJl not prove hit will 133 

Ktlation. 

Where a fubfeqnent aft (hall relate to 
one precedent 182 

Where it (hall be ad froximmm anit^ 
iidini 199 

Judgment moft relate to the effoign- 
day, that being the firft day of the 
teroi «12, ^4S 

JLiUafin 

Where a releafe of errors was pleaded 
upon a writ of error brought, the 
judgment ihali be ml capiat fir 
hrrvi 214. 

H^leafe, how to be pleaded 274 

Covenant never to uke advantage of 
a deed» amounts to a releafe 298 

Releafe of all right to fach lands will 
not releafe a judgment not eze- 
cpted iBid. 

Releafe to one ol^ligor is a releafe to 
both iM. 

Rimaindttf^ 

Where it is contingent, where exe- 
cutory, and not executed 128 

A contingent remainder cannot de- 
pend upon an eftate for years or in 
tee, but it may upon an eftate for 
life or in tail 29^ 

Where there is no eftate to fupport it 

ihid. 

By what afts the contingency may be 
deftroycd 300 

Where a contingent remainder ia Ur 
mited, no ci^ttafterwirda limited 

, can veft ihid* 

Ximt, 
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Where part of it became due^ pend- 
ing an addon of debt igatnft an 
tdmiaiftracor, the plaintiff could 
not get judgment Pa^f 4 

Where an lAion of debt for rent 
ma/ be brought by an aOigoee 

118 

bebt for rent 11 of a« high a nature 
at debt on a bond 161 

Where nil bahmt in tnuminth it a 
good piea to an t^on of debt for 
rent 211, 402 

What (hall be a rent and what a lorn 
in groft 302 

Where every quartet't rent it a feve- 
ral debt, for which dillinA adiont 
nay be brought 303 

Rifairu 

Where the acceptor of an affignment 

muft repair 3 

Where the leffee muft repair 107* 

108 

RtfUa^ir^ 

Where the defendant it out of court 
by default there can be no re- 
pleader 121 

Where iflhe it taken upon an imma- 
terial traverfe, there muft be a re- 
pleader 30$ 

It it not allowed after a demurrer or 
writ of error^ though formerly it 
wuotherwiie 305, 306 

In replevin the defendant may plead 
property in bar or in abatement 

307 

Where the declaration it not good, 
aid for what caufo 308 

RefUifl. 

Where it muft be fpecially alleged, 
und where /r/f«/ refmjSt. it not 
fuficient 3^^ 

Where the requeft it to do a collate- 
ral thing, and not to My money, 
there it muft be averred 309 



Where there it a preeedent doty, 
before a demand made, there Hat 
fapius nqmifit. it good Pa^i 309 

Where the diftreft was onlawfol, the 
owner may refcue before the im- 
pounding* but not after 310 

Return of a rt/coms done to a bailifT 
good thul* 

Rifignathn» 

Bond to aifigo a benefit upon requeft, 
good, andnofimony 325 

Rifiimhu. 

Made above three yeart after the in* 
quifition taken of the force, it it 
ill, becaufe the ftatute intendt « 
fpeedy remedy 3 1 3 

Goodt imported contrary to ad of 
navigation were feized, and after- 
wards the property was claimed by 
another, in fuch cafe a writ of re« 
ftittttion it ix grmiiat and not §m 
dibif juftitiM 313 

Rttumt% 

Of a mamdamus ill 88 

Where the return of an bahtat corfms 
it ill, for that it fet forth a cuftom 
for the mayor, lie, to commit to 
the fli^riiF, and doth not fay, that 
he wat ftieriff 9s 

Sheri£F, or other officer, juftifying 
under a returnable writ, moft lhe«y 
that the writ wat returned 220 

RittMcii, 
The difterence between a ritraxit and 



a nonfuit 



«H 



RiVirfiia. 



Where a grantee of a reverfion may 

.have an adion of covenant againft 

* the leflee, after the affignment of 

the term, and the acceptance ol 

the rent by the affignee 5 

D d 4 Rev9^ 
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Penfe of laodt to /ST. iL la fee» af- 
terwardi the teftator mortgaged the 
fame lands to R. R. in fee \ this it 
not a toul revocation of the will, 
bat only quoad the lands in mort- 
gagCy and the devifee fhall have 
the equity of redem^ion Pagi 315 

Where a fabfeqaeat will fliall Aot re- 
voke a fermer 316 

Where the revocatioo mnft be ia 
writifl^f operating u a will, or 
declaring an intent to revoke 306 

Where a fine and deed make a revo- 
cation, where one alone would not 

316 

Where a power of revocation is once 
execnted, it is final ibid. 



Riot. 



cmm 



An indidment againft W.R, 
wmkis alii/ » u good 317 

Where the ihieriff muft be a party to 
the inottifition and fetting the fine 

Hid. 

8. 

Seboolmafter. 

Vf UST be licenfed by the bi(hop« 

and may be punilhed in the fpi- 

ritnal court for keeping fchool 

without a licence 318 

^cin Facias. 

Judgment in ejedlment, and a year 
and a day paJTes, the plaintiff muft 
takeout \ fcirt facias again ft the 

. defendants and certenai^ts, before 
he can have an bahin facias foffk/' 
fauem ^ 519 

Judgment in cjeAment again ft two, 
then one of them dies, the plain- 
tiff may take out ezecutioa agaioft 
the furvivor ibid. 

Where the return of tjcin facias is 
not good ^ 3x0 

Upon a judgment in an inferior court, 
it muft appear in ^t fcirt facias 
how the judgment came into if. R, 
either by ctrtiorarit or writ of 
error ibid. 



Where tht feinfkiias againft the Cer- 
tenants is general, it is not fafe for 
them to plead in abatement, that 
there are other tertenants, not 
named Pagt 321 

At common law zfcin facias would 
not lie upon a judgment in a per- 
fonal adion ibid. 

Siats ia a Cbarcb. 

A man cannot prefcribe for a fkax in 
a chnrch {vi«») in mavi tccUfi^ ge- 
nerally, without repairiog it 8$ 

The chief feat in the chancel bek»gs 
to the impropriator, but by pre- 
fcnption it may belong to another 

SiTJiasst at Law. 

Bein^ likewife by patent the kind's 
ieijeant, was made lord ooamif* 
fioner of the ^ rent feal, kia patent 
of king's feqeant is determined 

a$a 

Sijlons. 

Where they have no jurifdidion bnt 
by appeal 157 

They muft cither reverfeor affirm an 
order, they cannot make a new 
order on a tkird pariih 254 

They cannot fuperiede an old or^r 

156 

Sittkaum §f the Pnr. 

Taxing a poor man will not make a 
fettlement unlefs be pay it 2^3 

The fettlement of the hofband mskes 
a fettlement of his wile and chil« 
dfcn 2c6 

But if the parents are both dead, the 
children muft be fettled in the 
place where bom 257 

Where the fervice wu for more than 
a year, though not upon one con- 
uad, yet it makes a fettlement 

Where the fettlement of the parenta 
ihall be the fettlement of the ^1- 
dren, where Ml 259 



thiriff. 
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No afiioa lies a^nft him for taking 
infudicieiit bail ^H^ 37 

Bond givea to the plundff himfelf 
for appearaDCe, and not to the 
(hertttf is good 75 

Tbo (mhftOi caanoc be extapied 
from the office of (heriff« bnt by 
•A «f pariiaflMatt or the king*! 
grant 134. 

Where and what proceft in one (he- 
diF's time maf be execnted by 
another facceediog flieriff 1^47 

A6Uon i^ainft him for a JFalle retiira 
of ^ fart facias 149 

Where payment of money to him by 
one taken in execution^ it good* 
where not 158 

He moll be a party to the inqnifition 
lor a riot, and likewife in fetting 
the£ne 317 

Where he leriet goods by a fitrifa- 
<iai, he may fell them» though he 
is out of his office 32a 

If he does not pay the money fo le- 
vied, an adion of debt lies againft 
him« and againft his executor after 
his death, becaufe it was a duty 
owing by him, and not only a per- 
(bnal wroo^ 323 

Where he levies more than will fatis- 
fy the debt, he may detain it dll 
the debtor demands it, and where 
not 159 

Though he may be a tre(pafler, yec 
the exccQtioa ftands good 160 

Before the ftatute of Ed. 2. he never 
put his name to the return of any 
writ 314 

If he return a effi corpus^ and hath 
not the body, he (hall be amerced 

ihii. 

^Imdtr. 

Where words fpokco, and chaiging 
the plaintiff with capital ofiences, 
are adionable 325 

Where fuch words are not aaionable 

3a6 

Where words fpoken of tradefmen 
are adionable U^. 

Where worda fpoken of Uadefmea 
are not aaionable 327 



Where wordr^ken of men of pro<- 

feffioni are adionable Pagt 328 

Where fndh words are not aAionable 

ilid. 

Spiritual Cturt. 

In what manner they anay try a thing 
of a temporal nature 288 

Siatuti, 

Where the condnfion of plendinga 
€9Mtra fwmam ftatuti will hurt* 
where not 329, 331 

Where a general ftatute is mifredted, 
the defendant muft demur, and 
not plead nultiilrecordi but where 
a pnvate ftatnte is mifrecited, ho 
muft not demur 296, 336 

Where the miftake u in the dtle of 
the ftatute, it is ill 331 

Where a particular method is dired^ 
ed by a ftatute to recover a for- 
feiture either by aAion of debt or 
information, an indidment wHl not 
lie 3j^ 

Steward. 

Of a manor cannot make a deputy 
without fpecial words ia his patent 
fotodo 124 

Stewardfliip of a manor may be grant- 
ed in reverfton 125 

Suit tf C^urt. 

Suit real due to courts of public in- 
ftitntion being not performed, the 
defaulter fliall be amerced; but 
for fuit ferviee, which is doe by 
refervatJon, the \otd auqr diftrain 

S3' 

Sundty. 

Where a priibner efcaping may be 
reukea by an efcape warrant on a 
&W«y 14J8 

Writ of inqniry execnted trst Triu. 
which was on a Stmdtfft and it was 
returned as exccnced on AUnday 

34^ 



Supirfidtat. 
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Wlitre a writ of error ia pirliameBt 
if no/npirfidios Pagi 333 

Where a writ of error !a the hxche- 
qoer-chamber 11 no^^S^tfi^^of ib. 

Sumadir. 

Of a copyhold good, though not 
agfceiog with w coveaant to fur- 
lender 100 

Simity. 

Not pardoned by the word ofFences 
in a geoeril pardon> bccaufe it is 
nudum infi 26c 

How it is defined ibid. 

Pendiog a f ir«r# impidit^ one fold the 
perpctoal advowfon to B. that he 
might prefent fF, R, it is fimony 

Where the patron was an infant, and 
the finoniacal contraft wai made 
with his mother, be need not be 
named in a quan impedit 324 

Where the ftatote a^ainft fimony need 
not be recited la a qtuurt imptdit 

ibid. 

Where the incnmbent had no notice 
of the corrupt agreement made be- 
tween 1^. R. and the grantee of 
the next avoidance, yet it is fimo- 
ny 32$ 

T. 

Tail. 

tXTHERE an eiUte^tail it exe- 
cuted 292 

Devife to the iflneof hii body, whe- 
ther it makes an eftate-tail 296 

Where a leafe made by tenant in tail 
ihall bind his iflne 336 

Where a remainder was devifed to 
his right heirs males it (hall be in- 
tended right heirs males of his body 
{yidi neti) 336 

Feoffment to the ufe n^. R. for life, 
remainder to the Ton of the feoffor 
and his heirs, and for want of iflue 
of him, to the right heirs of the 
fcoffbr, the fon hath an cAate-tail 

337 



Where an eftate-tail ia azecaCed, and 

where ic ia in contingeaqr 

^*X» 337» 33* 

Never awarded oa an indidmeaty 
without a warrant from the attor- 
ney-general ^ 539 

Where a jury is fnmmoned to try a 
particular iflue, there may be a 
imUs I bat in commiffions of gad- 
delivery, the coorle is to fend a 
written precept to tlie flieriif to re- 
turn a jury geaerally 338, 339 

Taxes. 

What honfes are taxable to the poor» 
and what not, aad of taxes, fubfi- 
dies and affeiCaettta 340 

TiMomis ia Ccmomw. 

What makes a tenancy ia eommon 

205 

Tenants in common may join or fever 

in debt; but they mnft fever ia 

avowry, becaufe it goes to the right 

207 
They were not compellable at com- 
mon law to make partition before 
the ftatute 208 

Tiudir. 

Where the time and place are certain, 
it muft be fet forth when he came 
and made the tender, and how long 
he ftayed %/^2 

In debt on bond to pay a certmn fom 
on a certain day, there a tender 
on the day, %nd /empir parmttu, is 
a good plea, but not in affimpfik 

It is not a good plea where the time 
and plice of payment are certain^ 
without alleging obtulit/i 342 

TVasr. 

Impora an identity, and there mnft 
be no variance between the infor- 
mation and the libel 225, 226 

Where debt is brought on judgment 
in an iaferior court, and mul tid 

rec9rd 
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ti/y only ifnftm nefdi Pa^i 196 

An impoffible time if no time 8 

Wbvre the time it material in plead- 
ing and not traniitory ^^ 

Where the day ia not material in 
pleading ^ 123 

Where it is made part of the iflae, it 
i^ill 208, 209 

Where a thing ii to be done at fach a 
time, and the plaintiff fett forth, 
that it wai done on fuch a day, it 
is good 346 

Where ume (hall be computed ac- 
cording to the calendar, and not 
' by twenty-eight days to the montb 

34-7 
Whete the day on which a grant was 

made is not traverfable 355, 3^6 
Where the time muft be traversed 

bdth before and afur the trefpafs 

357 

Where the traverfe doth not anfwer 

ihe time iUd, 

Tithes. 

The party may be fved in the diocefe 
where he fubtraded the tithes, 
iboogh he live in another diocefe 

90 

Of the federal forts of tithei 347 

Trees above twenty years growth are 
not tithable 347 

The feveral ways how tithes are dif- 
charged 348 

Tithes of flax are fmall tithes, and 
belong to the ricar 349 

Titli. 

Either by grantor prefcrintioo need 
not be (ct forth where the aAion is 
grounded on the poflei&on 1 2 

Wliere a title is iet forth bat ineon- 
fiftent« it makes the pleading ill 14 

Whete it muft be fet forth 274, 361 

Where it need not be fot forth 369 
278, 306 

In debt for rent, the defendant plead- 
ed, that the plaintiff*// hsiuii im 
tgmgmnah, he need not fet forth 
his title 21 1 » 302 



Where a man may Joftify npon hit 
poffeifion mthont fetting forth anf 
title Pa^t 220 

Tnnmgi amf PomaJagi. 

When granted, and for how long 

339 

Tradi. 

IndiAment for nfinf a trade, tie* 
qna(hed, becaufe it did not con* 
cl ude iontra faeem 1 90 

Where an indidlment for ufing a 
trade, not being an apprentice t0 
it, is not good 351 

The informer may profecote for hb 
moiety of the forfeiture within the 
year, but the king may profecnte 
after the year {yidi nati) iM, 

Treeotrfim 

Is immaterial when it makes the ifloc 
too ilreight 28 

It mnft be allowed by the jufKcei of • 
peace, if the party tender it opoa 
an inqnifition of a forcible entrf 
on his view tyo 

Where it is repogaant, and where 
only matter of form 238 

Where a plea is not good without a 
traverfe 3$2 

Where the words ^rtmie cujms ara 
not traverfable ibid. 

Where a matter is confeffed and 
avoided, it need not be traverfod 

In avowries aod trefpafs, if a freehold 
is pleaded, it mnft be traverfed 354 

Traverfe, if purfuaat to the plea, ia 
good «c 

What b not traverfable iiU» 

Treafim* 

An attainder in high tfeafon was le- 
verfed, becaufe judgment was given 
without aikiog the offender v^hat 
he had to Ulj^ why it fliould not 

Since the fiatute 2$ Ed. \. there can 
be no conftrudive treafon 3 c 8 

Tresfon done beyond fea may be 
tried in hUdd^fm ihid. 
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Whttt the dcelaffatkm is ^ood in 

Ckif M&lon for killing caDief» and 

ulung fifht wiihoat faying /moi 

Fmgt 290, 291 

Trefpafs vi l£ armis cannot be tried 
in an inferior coiirt 399 

Where trefpafs with a €9ntiauauJo is 
not good /^iV. 

TriiJ. 

Where a new trial (hall not be graat- 
ed ^61 

In trefpafs sgainll three, the plainiifF 
Jiad a Tcrdia, bat it was againft 
evidence as to one of then* yet no 
new trial couid be had 36a 

The judge of an inferior coort cmi- 
not grant a new trial after M/cirt 
facias againft the biul 363 

Trovir. 

The decTaratlon was general, as of 
Michaelmas term, and the conver-. 
£oji was laid on a day certain in 
thaturm, and yet good 9 

Where this aaion will lie for a dog 

139 

The cottverfion is the gift of the ac- 

tbn 3<^ 

What plea is good in trover, and 

what not Md* 

Tiff gnural watmri rf this ac^ 

«is«, n. 3^ 

See Indansoim. 

Trufi. 

Whei« the fistber aad fon join in a 
porchafe, it (hall be intended for 
the advancement of the fon, and 
that he is not a truftee 367 

Where a truft is to raife money out of 
the yearly profits, in fach cafe the 
lands cannot be fold io raife the 
money, aolels it was to be paid on 
s certain day before it could be re- 
ceived oat of the prcfits iUd. 



V. 

VagratU* 

A Man is not iodidbible for being « 
vagrant Pag$ 20& 

Variaacu 

Where it is amendable by the ftatnte 
16 esf 17 Car. 2. 368 

Where it is between the writ and the 
declaration, it is ill 368, 370 

Where it is between the writ of error 
and the record certified 369 

Where on a writ of error on a judg- 
ment in ^/ciri facias on a recogni- 
zance againft the bail, it was f» 
adjmdicatim exicmiiwis judiciit in* 
ftead of ncognitiiniSi it is iU Md. 

Where in a fdn facias the copulauve 
ei was pnt inftead of ««/, adjudged 
91 ibid. 

Ftmirs facias, fS Vifim. 

Where a. place which is no'viil iball 
after a demurrer Of verdift be in- 
tended a vill 381 

Where the want of n veaoe u cnfel 

ikid. 

Vifdia. 

Where it aids n had declacatioo aj|6 

It will not help where the matter ia 
not adiooable, or where the party 
hath taken a wrong remedy 30 

Pifcontinuances are helped by the 
ftatnte of jcrfails Mlttr a verdid 

130 

Where it was fet afide for the milbe* 
haviour of a juryman 372 

WherechedefiBudanc was charged with 
Averal irefpaJes, nod found gnMty 
,as to one, and the jury find nothing 
ns to the other, the verdid is itt 

37» 
Where the jury may give n general 
verdia, and wheee they may find 
the matter fprcially 379 

Of verdids, where more is ibund 
than what was in ififoe, and where 
leisisibttnd 374*575 
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Tlie aSatmot between a re^r and 
m vicar . fagt 377 

Vicarages are endowed out of the 
refiory 378 

Wliere a vicar may foe to have bis 
vicarage aagmcnted ii/V* 

Fifif4Ui§9» 

When it is made by the archbiihop, 
all afis of the bifliop are fufpend- 
ed by an iohibition 201 

The founders and thfir heirs are vifi- 
corsof lay-foondationa 380 

b what cafes they have a jurifdiftion 
and privilege^ and in what not 383 

Um$n. 

Who may make an onion of chnrches» 
and the form thereof 382 

Timogh by an onion both pariiSies are 
jnade one, yet as to taxes and re- 
pairst they are ftill feveral ibid. 

Vfii. 

ynMt eftates are conveyed by way 

of ttfe S92« 384 

Of ednfiderations to raift an ufe 385 

U/urp^i§u» 

Where an nfarpation is on the king's 
' title* the incumbent mud get let- 
ters patents nd cfnhraiulMm 389 

V/ufy. 

One in execndon on a judgment for 
ofary, is not bailable c8 

Indiftment will lie at feffions for 
ttfory 188 

The receipt of fome of the money in 
purfuance of the nfurioos contra^, 
makes the party pnnifliable 390 

Where twrupu napii is no good plea 

ibid* 

What ihall be an oforioos contrad 

ibid. 



W. 

Wages. 

JUSTICES have power to make 
an order for wages, but not for 
work done Pagi 261 

Wmrrma. 

Of commitment, where it moft be 
retarned la hac wirba, where not 

93 

Where a good warrant is illegally 

executeaby an improper o&cer, it 

is naoght 149 

Where the legality of a warrant fliall 

not be pat in ifloe 354 

fTa/i. 

If the defendant pleads, he repaiied^ 
{ffc. before the adlion brought, ic 
is good 150 

Waf. 

Jaftilication for a wsy not well plead- 
ed 275 

The jury found, that npmnurt ate 
dtbity but did not find who ought 
torepeir, yet adjudged good 392 

Indidment forftoppiog a fiot*way to 
a chorcb ad €§mmM9e tncumnhm^ 
good ibid. 

Where a parifh Is indided for not re- 
pairing a way, they cannot plead 
not guilty, but rouft (hew who is 
to repair either by tenure or pre- 
fer! ption ibidn 

Where the defendant may be charged 
ratiotu tenmr^ ibid. 

Upon an indiAmentfor not repairing* 
the defsndants may be admitted to 
a fine before verdi£l, upon a certi- 
ficate, that it is repaired 393 

What (hall be accounted a highway, 
what not ibid. 

WiU. 

Though informal, may be good 127 

Why to be condrned favourably more 

than any other conveyance 127, 

. »*«» 394- 
What 
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Whit (hall be t fiiiSdcDt fobfcribiog 
of the mrneflet in the preience of 
the teftacor Pag$ 395 

Two witoeflef toa will, and one new 
witaefs to acodiciJ* doth not make 
three witneflct to the will ihU. 

One conviSed of peijorv on the fta- 
tnte, thoogh pardoned, cannot be 
awitneft 159 

One who nay be a lofer bjr the deed^ 
or gainer by the verdid, cannot be 
a witneft on an indiAment againft 
another for forgery 172 

Writ tfErrtf. 

Where it liea in parliament, where 
not 147 

Where a writ of error in parliament 
it tkO/uftrfidioi 335 

Nor in the Exchequer-chamber tbid. 

In debt on a judgment after a writ of 
error brought, the plainti/F in er- 
ror mnft not demor, bat plead a 
writ of error depending, and pray 
judgment if he ihall be compelled 
to anfwer 397 

Where the error it well afltgned, 
there the plea in nmlU ifi irroimm it 
a confeffion of the Mt iM. 

Where a writ of error it ^Si/uperfidtoi 

Where a releafe of errort it pleaded, 
and upon iffne joined the plaintiff* 



hath n verdid, tbe court cannot 
reverfe that judgment Fiig$ 39S 

Where a Judgment it afirmed on a 
writ Of error the plaintiff in the 
original a£Hoa fliall have damages 
and coih, fir ftatute 3 H. 7. cap. 
I o. for die delay of execution 1 1 4 

If the plaintilF in a writ of error lie 
ftill, the defendant fhall have a 
/tinfmciat againft him to (hew why 
he inould not have execntioa oa 
the judgment 144 

Writ of error by the bail^ and ^ 
error affigned was, that there waa 
no tapias againft the principal, thia 
it error in fad 14^ 

Where a writ of error depending it 
no good plea ^ ibid. 

Where the plain tiiF may enter, tho* 
there it a writ of error depending 

ibid. 

Error in faft mnft be redriiled ia 
B.R^ and not in parliament 146 

Where, upon a writ of error brought, 
if the record it not certified, the 
plaintiff may have a writ di ixtcu^ 
iimi judicii ibid. 

Where all the defendantt in the ac* 
tion muft join in a writ of error 

ibid. 

Writ ff Inquiry. 

Where a judgment (hall not be ftt 
afide after a writ of inouiry 400 

Where an imperfeA fiuding by the 
jury (hall not be fupplied by a writ 
of inquiry HU^ 



F I N I S« 



I 

oe 
a 

u 
k 

ii 

»' 
«? 

ii 
*^ • 

IK 

^' P4fir S7« «. («)» yiri T* R. rtMi 3 T. R« 

^ wi* u mii \b)f «^ u to graodchildicn or ilfaiigeit| b«t M* 

K* to childita. ridixMk. 4i(, 

lor 138. «. («)» fir orete rcM^ oufter. 



ERRATA AND ADDENDA. 



v.- 






i^-li^ 



I 




3 blQS QbS 633 H75 



